|. OVERVIEW
A. THE | SSUESAT STAKE

1. This case presents the opportunity to resolve ovistitutional questions of public
importance that are central to extradition and crahlaw. The first is the most intractable
debate in the law of extradition: in examining ac&e of the Case (“ROC”), does tharter
require a judge to review all the evidence to emshiat there is a plausible case on which it
would be safe to convict, or is the judicial fuectilimited to the narrow evaluation and
exclusion of pieces of evidence if they are “mastifeunreliable”, committing if any evidence

remains on each element of the offence? Appellatets are deeply divided on this question.

2. The second question engages perhaps the mosutitfieestions states must grapple
with as they seek to reconcile the rule of law wité fight against terrorism, and which have not
yet been directly addressedAhmad or Harkat? can a criminal trial based in part on

intelligence that cannot be meaningfully tested eveet the requirement of a fair process?
B. FACTUAL OVERVIEW

3. The Applicant, a Canadian citizen, is sought bynEesain relation to the 1980 bombing of
a Parisian synagogue. In support of its requeahde filed a certified ROGsetting out its case
as to why the Applicant was alleged to be the barkbewn by the false identity “Alexander

Panadriyu”.

4. The Extradition Judge characterized the ROC asdwentional™ in part because of its
reliance on intelligence reports from the DST, Fnench domestic intelligence service. The
intelligence was unsourced, and uncircumstancefir&ees were made to “[ijnformation
obtained from intelligence or foreign security see¢’ without any further detail. The reports
were terse and conclusory, sometimes assertindylihlt the Applicant was guilty.

'R. v. Ahmagd[2011] 1 S.C.R. 110 Bhmad].

2 Canada (Citizenship and Immigration) v. Harka014 SCC 37 [arkat’].

% Ultimately France filed both a ROTab 9, and a Supplementary Record of the Casi, 10. The portions of the
ROC and the SROC which are contained within blawds| are the portions that the Applicant charanterias
“intelligence” and which the Requesting State did rely on in seeking committalihe Attorney General of
Canada (The Republic of France) v. Dj@®11 ONSC 337 Committal decisiof}, at paras. 144-148;ab 2.

* Committal decision, suprat paras. 75, 143,ab 2.

® ROC, supraat 38,Tab 9.

® ROC, supraat 42,Tab 9.
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5. The intelligence claims relied upon by France wadse contradictory: for example

initially France told Canadian authorities thatithetelligence sources indicated that the persons
responsible for the bombing entered France usieig thal passports, and then used false
identity papers once inside the courftiyater, the French indicated that the intelligewes the
opposite: the bombers had entered France using fialssport® This changed intelligence better
fit an inculpatory view of Dr. Diab’s passport, whibore no entry or exit stamps to or from

France.

6. The Applicant objected to the use of intelligentg¢hie ROC on the basis that the lack of
information about where it came from or how it veasjuired rendered it untestable. Prior to any
ruling by the Extradition Judge, the RequestingeStiisavowed reliance on all of the
intelligence portions of the ROTHowever, the intelligence remains in the Frenskegtigative
file, and would form part of the case against tiplcant in a French tridf The record in these
proceedings also demonstrates that not only wdwddd\pplicant not be able to look behind the

bald assertions from the intelligence, neither dabe DST or even the French juddés.

7. In the absence of the intelligence, committal wtiety turned on one expert opinion that
purported to link the Applicant to writing from Padriyu: a false signature on a police
statemerlf and five printed words on a card from the hoteérehPanadriyu stayed prior to the

bombing*?

8. The Requesting State initially filed reports by Mriviarganne and Mme. Barbe-Prot,
both of whom concluded that the Applicant was théhar of the questioned writind.France

disavowed these reports when the Applicant addaeeelEnce from four of “the world’s leading

’ International Letters Rogatory, dated January0D87“Letters Rogatory, at para. 13Tab 11.

8 ROC, supraat 49,Tab 9.

® Committal decision, suprat paras. 144-148,ab 2.

19 Reasons for Surrender by the Minister of Justitzged April 5, 2012 Burrender decisidi, at 14, Tab 4.

1 UK Home Office,Terrorist Investigations and the French Examiningditrate SysterfLondon: HMSO, 2007)
(excerpt),Tab 12; Letters Rogatory, suprat para. 13T ab 11; Jacqueline Hodgsofhe Investigation and
Prosecution of Terrorist Suspects in France — Ageppendent Review Commissioned by the Home Q20€S), at
42-43,Tab 13; Human Rights WatclRreempting Justice: Counterterrorism Laws and Prhoes in France
(2008), at 39-40Tab 14; Human Rights Watch\o Questions Asked: Intelligence Cooperation witlui@ries that
Torture (2010), at 48-49T ab 15; Stéphane BonifassThe Use of Intelligence in Criminal Cases, and More
Specifically in Terrorist Casg2011), at 3Tab 16.

12 Copy of Police Statement bearing false signatfiflexander Panadriyu”Tab 17 (the Panadriyu signature is to
the right of the page).

13 Copy of Card from the Hotel Celtic filled out bjtexander PanadriyuTab 18.

14 Committal decision, suprat para. 84Tab 2.
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experts in the field of handwriting analysis” shagithat many of the comparison samples

“matched” to the hotel card were not authored eyAbplicant, but rather by his former wife.

9. Many months later the Requesting State filed a repert by Mme. Bisottt® Bisotti
opined that there was a “strong presumption” thatApplicant authored the five words printed
on the hotel card; a “weak presumption” that héhargd a date written on the card; and a

“presumption” that he authored the false signaturéhe police report.

10. Inresponse, the Applicant introduced evidencee(fbuttal evidence”) from three of the
same experts that reviewed the Marganne and Badigdports: Brian Lindblom, John Paul
Osborne and Robert Radl&Each conducted a technical review of the Bisogp&tt, which
examined whether she adopted a methodology thatable of yielding reliable results. Their
unanimous, unequivocal conclusion was that shenbadn their respective views, Mme. Bisotti
violated nearly every core tenet of forensic docoiexamination methodology, with the result
that her opinion was “patently” and “wholly” unratile, and “fatally flawed In the course of
submissions, the Extradition Judge asked couns¢héAttorney General “What do | do with
the evidence about methodology, that the methogabfiawed and that it doesn’t meet with
any standards known in the industry?” The Respoinctenvinced him that he could do litff®.

11.  During the course of submissions the Extraditioshgéuexpressed doubt that he would
allow the Bisotti opinion to go to a Canadian jury:don’t know that I'd let this particular
opinion go in front of a jury. It gets tested undohan/Abbey™ The Attorney General's
response was thdohan/Abbeyhad no role to play whatsoever in extradition sasgéher in
evaluating manifest unreliability or ultimate seféncy? The Attorney General went so far as
to describe the Bisotti report as being clothed fbulletproof vest” that rendered expert

evidence showing a total lack of methodologicahislity to be completely irrelevant:

15 Committal decision, suprat paras. 85-87ab 2; France v. Dial) 2014 ONCA 374, 120 O.R. (3d) 174ppeal
decisiori], at paras. 46-49T ab 6.

16 Report of Anne BisottTab 19.

17 Committal decision, suprat paras. 90-9T,ab 2.

18 The fourth expert, Dan Purdy, was unavailablertvide an opinion when the Bisotti Report was idtroed, and
so could not be retained again.

19 See generallgommittal decision, suprat paras. 93, 11T,ab 2. Note however, that the technical reviews were
extensive and detailed, and that the committalguzted only a limited number of the comments fitbim
Applicant’s experts.

2 Transcript of Proceedings (Submissions), Febrlian2011, p. 51 Il. 12-20;ab 22.

2 Transcript of Proceedings (Submissions), Decerb2010, p. 2449 Il. 6-26;ab 21.

% Transcript of Proceedings (Submissions), Febrliarn2011, p. 154 1. 16 —p. 157 1. 9, p. 183 k2B Tab 22.
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Extradition law and procedure does create a bubefpvest around committal

evidence to the extent that evidence adduced barsop sought which seeks to
impugn the presumptive threshold reliability ofstlévidence takes the form of
competing evidence supporting of competing infeesnibbecause the extradition
judge simply cannot venture down that réad.

The Extradition Judge was ultimately swayed by¢hmgomissions.

12.  The Extradition Judge found the Applicant’s rebluttadence to be “convincing” and
“logical”.** In light of this evidence, he found that the BisBeport was “based on some
questionable methods and on an analysis that seemgroblematic® and that it was
“convoluted, very confusing, with conclusions that suspect?® He found it to be “highly
susceptible to criticism and impeachméhtind that the rebuttal evidence had “largely setwed
substantially undermine the French repéftNotwithstanding these findings, the Extradition

judge committed the Applicant on the basis of thort.

13.  Due to the urging of the Attorney General and s oeading of jurisprudence from the
Court of Appeal for Ontario, the Extradition Judgecluded that he was not permitted to
entertain the rebuttal evidence as part of his@aficy analysis. He accepted the Attorney
General’s argument that the evidence going to vérdtme. Bisotti had used a valid
methodology in reaching her opinion did not gohte threshold question of “manifest
unreliability” but rather merely offered competimgerences. To consider methodology
evidence would, in his view, improperly be apply@gnadian standards of admissibility to the
certified opinion?® Evidence of invalid methodology was irrelevanatoassessment of
“manifest unreliability” because, once an expeiham was included in a ROC, threshold

reliability “is a bridge that has already been sgt *°

14.  With respect to the question of whether Bisotti badd a valid methodology, the
Extradition Judge’s only finding was that, while foeind the Applicant’s experts’ description of

proper methodology to be “convincing” and “the loajiapproach”, he speculated that their

2 Transcript of Proceedings (Submissions), Febrtian2011, p. 170, Il. 23-3Z,ab 22

24 Committal decision, suprat para. 112Tab 2.

25 Committal decision, suprat para. 118Tab 2.

26 Committal decision, suprat para. 121Tab 2.

27 Committal decision, suprat para. 190Tab 2.

2 Committal decision, suprat para. 120Tab 2.

29 Committal decision, suprat paras. 94-10T,ab 2.

%0 Ruling Re Application to Exclude Eviden&ebruary 18, 2011 Pral Ruling], at paras. 9-10T ab 23.
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criticism of Bisotti might be because French docntexaminers used a different methodology
unknown to theni! He said this notwithstanding that the Bisotti Reefitself claimed to have
followed “ENFHEX” methodology. The only evidenceftwe the Extradition Judge was that

ENFHEX methodology was the same as that used bggilimate document examine¥s.

15. Inresponse to this speculation, the Applicantineg Professor Pierre Margot and Dr.
Raymond Marquis, both of the University of Lausanfigese experts were familiar with
document examination in France, and confirmedttiere was no special French methodology,
that the Bisotti report violated ENFHEX, and thataaconsequence her opinion was unrelizble.
Their report was not available to the Extraditiodge when he rendered his final decision; he
denied the Applicant’s adjournment request to obiiaiis report, as in his view, it could not

affect his ruling** The report was before the Minister of Justice wtemsidering surrender.

16.  On the ultimate question of committal, the Applicarged the Extradition Judge to
follow the Grahamdecision of the B.C. Court of Appeal, which marmdba review of the whole
of the evidence presented at the extradition hgadretermine whether a conviction based
upon it would be unreasonable or unsafe. AltholghBxtradition Judge felt that this approach
had merit, he felt bound to follow a more restuettest described by the Ontario Court of
Appeal, which limited his task to determining whesthfor each essential element of the offence,

there was any evidence in the ROC that was not ifestty unreliable™

17. Inlight of his conclusion that he was not pernditte weigh the rebuttal evidence in
assessing the Bisotti Report’'s methodology anthitsshold reliability, and his speculation about

a distinct French method, the Extradition Judgermd the Applicant committed.

18.  The Court of Appeal for Ontario disagreed with Eheradition Judge’s core finding
about the scope of permissible review of the Bidport and the rebuttal evidence, yet
nevertheless concluded that he had applied theatdast. While the Extradition Judge felt that

the Court of Appeal’s earlier decisionAmdersonprohibited him from engaging in weighing

31 Committal decision, suprat paras. 111-117,ab 2; Oral Ruling, supraat para. 14Tab 23.

32 SeeCommittal decision, suprat paras. 91, 93;ab 2; Transcript of Proceedings (Brian Lindbloom), Deatesr
17, 2010, p. 1663 1. 7 — p. 1668 |. ZAb 20; ENFHEX, “Appendix 3 — Overview Procedure for Hamiing
Comparisons”Tab 25.

33 Appeal decision, suprat paras. 82-83ab 6.

34 Ruling re Diab Application for Adjournmerilay 26, 2011Tab 24.

% Committal Decision, suprat paras. 133-139ab 2.
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competing inferences that arose between the vaewpesrt opinions, the Court of Appeal held

thatAndersorshould not be read as precluding tfis.

19.  The Extradition Judge held that he could not wiliecisions such agohar?’ and

Abbey® or observations from th8oudge Inquiry” in assessing the Bisotti Report, as this would
impermissibly impose Canadian standards of adniigibnto the requesting state’s c&8érhe
Court of Appeal agreed thetohanandAbbeywere not the “test” to determine whether expert
evidence in a ROC bore threshold reliability, bigt sliggest that the principles from those cases

might “assist” the inquiry into whether expert esiite was “manifestly unreliablé!”

20. The Extradition Judge indicated what, in his viewuld be necessary in order to make a

finding of manifest unreliability:

If the only available conclusion derived from th®® and the evidence from the
three experts presented on behalf of the persoghsauas that the French expert
was biased, unqualifieénd used improper methodology every respectthen a
finding of manifest unreliabilityvould be possibl&

The Court of Appeal found this too demanding ad&ad, but concluded that the Extradition
Judge did not actually apply this test, but ratreed a different, appropriate offe.

21.  Following the committal decision, the Applicant reagktensive submissions to the
Minister of Justice, largely focused on whetheremder would violate s. 7 of tl@&harteror
otherwise be unjust or oppressive. His core subamssas that it would violate the principles of
fundamental justice to surrender a person to bd triminally on the basis of unsourced and

uncircumstanced intelligence that was impenetrabiy meaningful review.

22.  The Minister rejected these submissions. Conceitiaigthe use of such materials would
render a Canadian criminal trial unfair, he stdted he relied on assurances provided by the

French that their system would provide the Appltaaith a fair hearing”

36 CompareCommittal decision, suprat paras. 103, 19Tab 2 with Appeal decision, suprat para. 117Tab 6.
%"R. v. Mohan[1994] 2 S.C.R. 9.

% R. v. Abbey2009), 246 C.C.C. (3d) 301 (Ont. C.A.).

% The Honourable Stephen T. Goudge, Commissiddepprt of the Inquiry into Pediatric Forensic Palbgy in
Ontario (Toronto, 2008).

0 Committal decision, suprat paras. 99-10T,ab 2.

1 Appeal decision, suprat paras. 102-107,ab 6.

2 Committal decision, suprat para. 124 [Emphasis addethb 2.

“3 Appeal decision, suprat paras. 121-126,ab 6.

4 Surrender decision, supra 16-18Tab 4.
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23.  On Appeal, the Court recognized the troubling issnberent with using intelligence as
evidence, accepting that the subject of such ageing “has no meaningful opportunity to
challenge, test and refute the information” whichises concerns” about questions of
“fundamental justice, not the least of which is tight to a fair trial, including the right of a

person in jeopardy to know the case he or shecindand to respond effectively to f£”

24.  However, the Court nevertheless upheld the Minstkcision as reasonable because,
relying onCharkaoui (No. 1% “the right to know the case to be met is not altssland that the
Minister reasonably concluded that the Frenchgestiystem afforded adequate protections to
ensure a fair heariny.This was based on the Minister’s recital of theagal protections
provided by the French legal system, such as tsupnption of innocence and the right to
appeal adverse findings, and his statement thanhalesidence of bad faith, the Minister was

entitled to rely on French assurances that itstantbr prosecutions were faft.

25.  The Court of Appeal did not address the Applicaastibmissions as to why the legal
protections identified by France and relied ontey Minister were logically unrelated to the

particular unfairness imposed by the use of irgelice as evidence in a criminal trial.
[I. QUESTIONSIN ISSUE

26.  The Applicant submits that this application raidesfollowing questions of public

importance that justify granting leave to appeal:

a) DoedUnited States of America v. Ferreexjuire an extradition judge to refuse committal
when, on a review of the sufficiency of the wholele evidence she concludes that
there is not a plausible case upon which a reasefnaly, properly instructed, could
safely convict — as held by the British Columbiau@mf Appeal — or is her function
restricted to determining whether there is any ewva on each essential element of the
offence that is not “manifestly unreliable” — aschky the Ontario Court of Appeal?

b) Does surrender to face a criminal trial basedhtelligence reports — whose reliability is
untestable because underlying sources of the irdtbomand circumstances of collection
are unknown t@ny actor in the proceeding — violate s. 7 of @tearter?

[11. STATEMENT OF ARGUMENT

> Appeal decision, suprat paras. 205-206ab 6.
“6 Charkaoui v. Canada (Citizenship and Immigratig@p07] 1 S.C.R. 350.
7 Appeal decision, suprat paras. 212-215ab 6.
“8 Appeal decision, suprat paras. 217-220ab 6.
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A. APPEAL AGAINST COMMITTAL ORDER

27. In Ferrasthis Court held that s. 7 of tiiharterrequires that a person sought for
extradition receive a meaningful judicial proces$oe being surrendered to a foreign state.
Integral to this is a fair and meaningful hearirgdoe an impartial judge or magistraterhe
committal test outlined in this Court’s p@harter Shephardiecisior® — which required
committal if there was any evidence adduced on eashntial element of the corresponding
Canadian offence — did not conform with this cdostbnal requiremenShephardeduced the
function of the committal judge to “rubber stampgitige foreign request, even if the judge

concluded that it was “dangerous or unreasonahterumit on the evidence adducéd.”

28.  TheExtradition Actwas only upheld as constitutional because thigtGmuncluded that
it permitted “the extradition judge to provide tlaetual assessment and judicial process

necessary to conform to tiarter.”? The Court described the process to be followeslwriy:

Challenging the justification for committal may olve adducing evidence or
making arguments on whether the evidence coulddbeved by a reasonable
jury.  Where such evidence is adduced or such asgtsnare raised, an
extradition judge may engage in a limited weighwofgevidence to determine
whether there is a plausible case. The ultimagesssnent of reliability is still left
for the trial where guilt and innocence are at éssuHowever, the extradition
judge looks at the whole of the evidence preseatdtie extradition hearing and
determines whether it discloses a case on whictrya gould convict. If the

evidence is so defective or appears so unrelifldlethe judge concludes it would
be dangerous or unsafe to convict, then the caseldmot go to a jury and is
therefore not sufficient to meet the test for cotteht®

i) Thereisafundamental split between the provincial Courts of Appeal in the
inter pretation of Ferrasand the function of Canadian extradition judges

29.  Shortly after this Court rendered its decisiofr@rrasa fundamental split emerged
between the Courts of Appeal for Ontario and Brit@®lumbia on what extradition judges must

do to ensure the constitutional protections reglioe persons sought for extradition.

9 United States of America v. Ferras; United StafeSrmerica vLatty, [2006] 2 S.C.R. 77, at paras. 19-26
[“Ferras].

0 United States of America v. Shephd®77] 2 S.C.R. 1067.

*1 Ferras, supraat para. 34, 41, 49.

*2 Ferras, supraat para. 44.

%3 Ferras, supraat para. 54.
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30. In Thomlisort* andAndersor® the Ontario Court of Appeal interpretBdrras
restrictively, focusing on the phrase “manifesttyeliable” as imposing a strict test. The Court
held that the judges’ obligation only extendedstaraining individual pieces of evidence to
determine whether they were manifestly unreliaifleo, the piece would be discarded, and the
Shephardest would be applied to what remainfé®n the Court’s interpretatiofferrasdid not
permit extradition judges to weigh inferences, aatd the strength of the case put forward, or

deny extradition where the judge felt the caseetevbak or a conviction unsafe.

31.  Shortly thereafter, the British Columbia Court gfgeal held irGrahamthat, in addition
to disregarding unreliable evidené&rrasalso required judges to conduct a global sufficyen
review: a limited weighing of the whole of the esrite to determine “whether it is sufficient for
a properly instructed jury acting reasonably tahea verdict of guilty in Canadd®The Court

likened this form of review to the analysis forumreasonable verdict or a directed verdict.

32. Inthe seven years that have passed since OntatiBi@tish Columbia diverged on the
interpretation of the constitutional guaranteeioetl inFerras their disagreement has both
entrenched and broadened. Both Onfa@md British Columbi# have consistently re-affirmed

their own approach. Each court has considered smessly rejected the other’s appro&th.

33.  Ontario and British Columbia are the largest center extradition practice in Canada.
However, beyond these two provinces, the splihenibterpretation oferrasappears to be
growing. The Quebec Court of Appeal has noted thed jurisprudence with approv.
Alberta’s approach has been more tentative: inrtimediate aftermath of the Ontario-B.C. split,

> United States of America v. Thomlig@®07), 216 C.C.C. (3d) 97 (Ont. C.A.)THomlisori].

% United States of America v. Anderg@007), 218 C.C.C. (3d) 225 (Ont. C.A.Afidersofi.

% Thomlison, suprat para. 45Anderson, suprat paras. 35, 45-46.

5" Anderson, suprat para. 28.

%8 United States of America v. Grahd2007), 222 C.C.C. (3d) 1 (B.C.C.A.), at paras.Z5[“Grahani].

%9 Graham, supraat para. 31R. v. Biniaris [2000] 1 S.C.R. 381.

60 SeeUnited States of America v. Michael®010), 264 C.C.C. (3d) 480 (Ont. C.A.), at pafs47 [MichaloV];
United States of America v. Angf014 ONCA 423, at paras. 47-4%[fejd].

®1 Seeltaly (Republic) v. Seifef2007), 223 C.C.C. (3d) 301 (B.C.C.A.), at parg.38ited States of America v.
Scarpitti (2007), 228 C.C.C. (3d) 262 (B.C.C.A.), at par&s48; United States of America v. Hisl¢p009), 242
C.C.C.(3d) 1 (B.C.C.A), at paras. 18-19, Pajted States of America v. Benne®14 BCCA 145, at para. 19;
United States of America v. Save2014 BCCA 290, at para$-7.

%2 Graham, supraat para. 30Aneja, supraat para. 60Appeal decision, suprat para. 1357 ab 6.

83 United States of America v. M\2012 QCCA 1142, at para. 17.
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trial courts in that province avoided taking a sitlelowever, the recent chambers decision of
O’Ferrall J.A. inSosasuggests an approach more in line with Britishu@ddia. In that decision
O’Ferrall J.A. stressed the importance of a halisgview of the evidence in a Record of the
Case and indicated that evidence related to thstemde of an affirmative defense may be
relevant to this assessm&nt a position that is inconsistent with Ontarigeoach®®

i) Experienceto Date has Demonstrated that Only This Court can Resolve the
Split in the Inter pretation of Ferras

34. Because the provincial appellate courts have dettlio review their own approaches in
order to achieve a uniform interpretation of tha@imum constitutional protections required in a

committal hearing, such a resolution can only beea@d through the intervention of this Court.

35. The Applicant is aware that in two recent casesriegthe Court of Appeal for Ontario
requests were made to have that Court oveffhomlisonandAnderson The Applicant in this
case requested a 5-judge panel for his appeabv®THomlisonandAndersorreconsidered’

Shortly thereafter, counsel Anejamade a similar reque%tBoth requests were denied.

36. In successfully opposing the Applicant’s five-judzgnel request, the Attorney General
submitted that “[t]o the extent that there is aed@ence of opinion between this Court and other
provincial courts of appeal on the proper intergiien ofFerras, this is squarely an issue for the
Supreme Court to resolvé>This statement appears to be correct. The onlistieavay to

resolve the critical issue presented in this cagerithis Court to grant leave to appeal.

iii) The Proper Interpretation of Ferrasisa Question of Public mportance
Justifying granting L eave to Appeal

37. Itis a matter of public importance that Canadaisaglition regime operate in accordance
with its international obligationS,but also that, in fulfilling this obligation, Catian courts

give full meaning to the rights guaranteed undeiGharter.”* On the current state of the law,

% See, egGermany v. BushatR007 ABQB 592, at paras. 23-26nited States of America v. Franc009 ABQB
596, at paras. 17-22.

% United States of America v. Sp02812 ABCA 242, at para. 13.

% United States of America v. Panng@D07), 227 C.C.C. (3d) 336 (Ont. C.A.), at p&a.

®7 Letter from Marlys A. Edwardh to Winkler C.J.Oatdd February 1, 2013ab 26.

% Aneja, supraat para. 58, fn. 6.

%9 Letter from Jeffrey G. Johnston to Winkler C.J.@ated February 11, 201Bab 27.

0 Argentina v. Mellinp[1987] 1 S.C.R. 536, at 551;

"t Canada (Justice) v. Fischbach¢2009] 3 S.C.R. 170, at para. 38.
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neither of these interests are satisfactorily retgukacross Canada.

38. It should make no difference whether a person sofeglextradition is apprehended in
Ottawa or Vancouver; all others things being eqtina result of request for surrender should be
the same. Yet given the divergence between thepappes in Ontario and Quebec, on the one

hand, and British Columbia and potentially Albestathe other, geography matters very much.

39. Regardless of wheth@homlison/Andersoor Grahamrepresents the correct reading of
Ferras the current split in the law does a tremendosasadvice to the public interest.Gkaham
is wrongly decided, then all surrender requesttedl|to individuals in British Columbia are
currently subject to an additional and unnecessagyirement that the ROC comprises a

plausible case upon which a properly instructey gauld reasonably convict.

40. The reverse is more troubling: ThomlisonandAndersorare wrongly decided, then
Canadian extradition judges in Ontario are curyefailing to provide the meaningful judicial
process that is demanded by @lgarter. Such a state of affairs represents a situatianish

inconsistent with constitutional supremacy andRioée of Law.

41.  As it stands, a significant proportion of Canadéxiradition proceedings are either in
contravention of principles of international comity principles of fundamental justice. There is
a compelling interest in ensuring that committadisi®ens are made in conformity wi@harter
rights, while still respecting Canada’s internasibabligations. Resolving this dispute is a matter

that merits this Court granting leave.
iv) This Case Representsthe Proper Vehicle to Resolve the Conflict

42.  Although this Court has had the opportunity on mber of occasions to address the
disagreement between Ontario and British Columbauawhat s. 7 requires in the context of
committal hearing€ few cases have presented the appropriate vebicierisider the question.
In most cases where parties have litigated thegenagading oferrasthe case put forward by
the requesting state would justify committal unelgher test? In this case, given the Extradition
Judge’s findings about the Bisotti Report and #teuttal evidence, the result would have been

different depending on the test applied.

2 |_eave to appeal was sought and deniebhiomlison AndersonGraham SeifertandMichaelov
3 See, e.gGraham, supraat paras. 34-38\neja, supraat paras. 52-58ushati, suprat paras. 23-26.
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43. The Court inGrahamagreed that discarding unreliable evidence isgfdtie post-
Ferrastask of an extradition judgé,so any ROC that would withstand review under th@.B
approach would also pass muster in Ontario. A las&Valker’® which involved a discharge
under the B.C. approach but which would have likesulted in committal in Ontariayould
present a suitable factual matrix to decide theeisklowever, leave to appeal was not sought. In
the Ontario cases, few involve ROCs so questionthhliethey might have failed to pass muster

under British Columbia’s standard.

44.  The Extradition Judge in this case held that, pgtthe Bisotti Report aside, the ROC did
not disclose a sufficient case for committal unttieThomlison/Andersostandard. The entirety
of the committal decision turned on the single hanitihg opinion’® The Extradition Judge’s
own consideration of the Bisotti report demonstidtes serious misgivings that he felt towards
it. Having reviewed the extensive evidence thaartjedemonstrated that the Bisotti report
violated the basic precepts of document examinatienExtradition Judge concluded that the
Applicant had managed to “substantially undermitie’sole evidence on which the case for
committal rested’ The Extradition Judge himself found as a fact thatBisotti report was

“convoluted, very confusing, with conclusions that suspect’®

45. Read as a whole, the Extradition Judge’s reasaticate that had he engaged in a global
review of the whole of the evidence, including kied weighing, he would have reached a
different conclusion. Having examined the ROC all asethe evidence put forward by the
Applicant with respect to the Bisotti report, thetfadition Judge stated:
The fact that | was allowed to scrutinize the répor the degree that | did,
together with the lack of other cogent evidencéhenROC, allows me to say that

the case presented by the Republic of France dagdm®iab is a weak caséhe
prospects of conviction in the context of a faimltrseem unlikely®

46. This is a remarkable statement to have made, &adlglevidences the profound
misgivings that the Extradition Judge felt abowdrfére’s request. There is a compelling case that,

had the Extradition Judge applied the B.C. standadvould not have committed.

"4 Graham, supraat para. 32.

S United States of America v. WalK@008), 234 C.C.C. (3d) 564 (B.C.C.A.).
6 Committal decision, suprat paras. 187-189ab 2.

" Committal decision, suprat para. 120Tab 2.

8 Committal decision, suprat para. 121Tab 2.

9 Committal decision, suprat para. 191 [Emphasis addethb 2.
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V) Even if Thomlison and Anderson wer e Correctly Decided, this Case Presents
Important Questions on the Natur e of the M eaningful Judicial Proceeding
Mandated by Ferras

47.  The Applicant submits th&rahammore accurately reflects the spirit and substafce
Ferras, and thafThomlisonandAndersorunduly and unconstitutionally restrict the functiof
committal judges. However, even if this Court wereejectGraham this case still presents
issues related to the application of the “manitestliability” standard, and what it means to

receive a meaningful judicial hearing in the exitiiad context.

48.  The Court of Appeal in this case found error in Ex¢radition Judge’s own
understanding of the manifest unreliability anadyset it also concluded that he had conducted
his analysis correctly. That the Court could hblese mutually contradictory views of the
Extradition Judge’s approach demonstrates that ifiestrunreliability” is currently a troubled

concept that does not meaningfully guide the wdrdradition judges.

49.  On the question of the extent to which an extradijudge can compare expert opinions,
the Extradition Judge held, relying on a passag® &kndersonthat he was prohibited from
weighing competing inferences that arose from thiaions, and so the Applicant’s experts’
criticism of Bisotti’s methodology were legally impable of establishing manifest unreliabifity.
The Court of Appeal, referring to the exact san&spge fromAndersonconcluded that judges
could in fact conduct the analysis that the Judgevb held that he could n8t.

50. The Extradition Judge, having rejected tiddhan AbbeyandGoudgehad application

in assessing the reliability of expert evidenca ROC, incongruously indicated that a finding of
bias, lack of expertisend improper methodologin every respeatould collectively ground a
manifest unreliability findind? This statement is problematic not only for howrente a

standard the Extradition Judge felt applied, bsib dlecause bias, expertise and methodology are

the very core concepts from the cases that he d&didrefound could not be relied upon.

51.  While the Court of Appeal agreed with the Extramhtiudge that the threshold reliability
inquiry required byMohanwas different than the inquiry undertaken by amaaition judge, the
Court of Appeal did vaguely suggest that the factoymMohanandAbbeymay nonetheless

80 Committal decision, suprat paras. 103, 108ab 2.
81 Appeal decision, suprat para. 117Tab 6.
82 Committal decision, suprat paras. 99-101, 12%ab 2.
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“assist” extradition court®® How these cases could “assist” without applyieg sewas not

explained by the Court, and adds only confusiathi®issue.

52.  Neither the Court of Appeal’s nor the Extraditiardde’s conclusions can be comfortably
reconciled with the findings that the Extraditiardge made with respect to the possibility of a
distinct French method of handwriting analysigh# importance of valid methods from
Mohan/Abbey/Goudgeas not relevant to the question of “manifest liabdity” as the

Extradition Judge held, then the existence of feidiht French methodology would be
irrelevant. If proper methodology was relevanttte manifest unreliability analysis, as the Court
of Appeal suggested, then the conclusion of bothrtSdahat the Margot and Marquis Report

could not have affected the outcome of the heasingreasonable.

53.  These problems will continue to plague extradifimfges, as they hear requests based on
expert scientific evidence. The confusion and labasfficulties of the Court of Appeal’s reasons
can be contrasted with the “sealed judgment”, whtels before the Court, but not commented

on by thenf’ That decision, free from the difficulties of tieomlison/Andersotmanifest
unreliability” analysis that have since developgayvided a simple, straightforward analysis that
was sensible, just, and fully in keeping with a megful judicial phase of extradition. Future
cases dealing with expert opinions — and thereitalely will be more — will now be muddied by

both the “manifest unreliability” standard and tBeurt of Appeal’s reasons in this case.

54.  Ultimately, the reasons of the Court of Appeal dastmte that under the prevailing
approach in Ontario, focused on the high thresbbldnhanifest unreliability”, requested persons
are in practice not being provided the meaningfdigial hearing mandated erras Surely

the substantial undermining of the reliability of @xpert opinion’s methodology, reducing it to a
document that is “illogical” and “very problematiwiith “conclusions that are suspect” is the
very rebuttal of threshold reliability contemplateglFerras Even on the terms éndersonthe
findings in this case demonstrate “fundamental @s@cies or frailties” in the opinion which
serve to “substantially undermine” it. If the Bisoeport does not fail the review mandated by

Ferras, then nothing will, and extradition judges willamagain act as mere rubber stamps.

8 Appeal decision, suprat paras. 102-107,ab 6.

84 See the materials filed under seal as part ofi¢laige application, particularly paras. 4-6, 30-44-60. Due to the
sensitive nature of that case, no details relatetle sealed decision will be contained in thisliggnemorandum.
The Applicant submits that the document speakgdgelf.
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B. APPEAL AGAINST SURRENDER DECISION

55.  The criminal defendant’s right to confront his @r laccuser is an ancient one, dating to
the time of the Emperor Trajd&hand is central to contemporary conceptions ofga&? The
interest of the state in protecting its sourcesatfonal security information also has deep
roots®” The reconciliation of these competing norms isipps the most pressing issue facing

the democratic world as it works to fight threatsed by terrorisri’

56. Inthe present case, the Minister of Justice catedithat it would not violate ti@harter
to surrender the Applicant to face a criminal thaWhich the evidence against him would
include unsourced and uncircumstanced intelligefbe.Applicant would not be permitted to
know where the information came from, and thus havéacilities to test its reliability. Neither
would trial judges, as they too are forbidden flkmowing the provenance of foreign
intelligence. The Court of Appeal, in brief reasdhfound that the Minister’s conclusion was

reasonable.

57.  This Court should grant leave to appeal to addrespressing but unanswered

guestions: can surrender to face a criminal pragetbased on secret intelligence ever be
constitutionally acceptable? If it can be, whaegafirds are adequate to ensure a sufficiently fair
trial to render extradition constitutional?

i) Thelssueof Intelligencein Criminal Trialsisof Public Importance, but has
Yet to be Directly Addressed by ThisCourt

8 For an overview, see David LusAnonymous Accusers: An Historical & Comparative lisia of Secret
Witnesses in Criminal Trial2002), 24 Sydney L. Rev. 361.

8 See, for exampldnternational Covenant on Civil and Political RighG.A. Res. 2200A (XXI), Art. 14(3)(e):
American Convention on Human Right§44 U.N.T.S. 123 (1978), Art. 8(2)(Buropean Convention for the
Protection of Human Rights and Fundamental Freed®b®U.N.T.S. 222 (1953), art. 6(3)(d).

87 Ahmad supraat para. 60.

8 See, for example, Lord DiplocReport of the Commission to Consider Legal Proceslto deal with Terrorist
Activities in Northern Ireland1972, Cmnd. 5185); John A.E. Vervaélerrorism and Information Sharing
Between the Intelligence and Law Enforcement Coritresiin the US and the Netherlands: Emergency @iain
Law?(2005) 1 Utrecht L. Rev. 1; Christoph J.M. SaffegliTerror and Law: German Responses to 92006) 4 J.
Int’l. Crim. J. 1152; International CommissionX&frists Addressing Damage, Urging Action: Report of the
Eminent Jurists Panel on Terrorism, Counter-Tersariand Human Righ{2009); Kent Roach, “The Eroding
Distinction between Intelligence and Evidence imrdgsm Investigations” in Nicola McGarrity, Andrekynch &
George Williams, edsCounter-Terrorism and Beyor{dbington: Routledge, 2010) 48; Miiko Kum&ecret
Witnesses, Secret Information and Secret Evidehastralia’s Response to Terrorisfp011) 80 Miss. L.J. 1371;
Jason Mazzone and Tobias Fischer, “The NormalizatfoAnonymous Testimony” in David Cole, Federico
Fabbrini & Arianna Vedaschi, edSecrecy, National Security and the Vindication oh§itutional Law
(Northamptom: Edward Elgar Publishing Ltd., 201951

8 Appeal decision, suprat paras. 205-22T,ab 6.
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58. The issue of an individual’s right to know the cagainst him or her and to meet it has
merited this Court’s consideration several timestipularly in the context of national security
and the fight against terrorism. This Court hasstiered the constitutionality of the use of
secret evidence against an individual in non-crahproceedings, and the non-disclosure (and
thus non-use) of sensitive materials in criminalggedings. However, it has not yet considered
what is by far the most difficult question thatteeat the intersection of these issues: the redianc
on, anduseof secret intelligence in true criminal proceedinghat is the core issue that lies at

the centre of this Application.

59. The decisions of this court on related issues doige a proper legal context in which to
consider the issues presented here. They alsosawterthe serious frailties in the decisions
below.Charkaoui (No. 1pddressed the use of evidence not fully disclés@dnamed person on
the basis of national security. The situatiolCmarkaouiis similar to what the Applicant would
face in France: under the former security certifdaw, proceedings against the named person
could be based on undisclosed informafidfihat regime was unconstitutional because of the
inability of the subject to access evameof the evidence against him, coupled with the

absence of a suitable substitute to represenhtageists”

60. The revised regime was consideredHerkat, in which this Court re-affirmed the
importance of disclosure. The scheme was only upbetause of the mandatory use of special
advocates who had access to secret evidence anjtineus gatekeeping role played by the

court®?

The Court further held that the legislation’s psians respecting non-disclosure of
sensitive information should not be interpretedogsermit non-disclosure of an irreducible core
of information and evidence necessary to underdtamdtate’s case, and to give meaningful
instruction to public counsel and special advoc&t&on-disclosure of the irreducible core

necessitates a remedy to ensure a fair praéess.

61. BothCharkaouiandHarkatemphasized the importance of context in determining

whether anything short of full disclosure coulddemstitutional’ There are at least four

% Charkaoui, supraat para. 5.

°1 Charkaoui, supraat paras. 23, 35, 54-55.

92 Harkat, supraat paras. 34-35, 56.

% Harkat, supraat paras. 51-56.

° Harkat, supraat paras. 59-60.

% Charkaoui, supraat para. 59Harkat, supraat para. 43.



-17 -

important contextual differences between the regipteeld inHarkat and the situation facing
the Applicant in France, all of which strongly rarce the critical importance of full disclosure:
First, CharkaouiandHarkat dealt with administrative proceedings, while ttése deals with a
true criminal prosecution; secondly, whereas agieded judge in a Canadian security
certificate proceeding has access to all sengtigeerial, in France, not even the trial judge is
permitted to look behind the intelligence repoatsd thirdly, the French system has no
equivalent to a special advocate. The questioncse poses is whether the criminal law can

ever accept a prosecution based on truly untesiateldigence?

62.  Withholding sensitive information in the true criml context was addressedAhmad
which considered the constitutionality of the s.a838heCanada Evidence Acegime. While

this Court was not called upon then to considemptiessing issue otlianceon non-disclosed
information as it is in this case, the judgmentaam relevant to the issue presented in this case.
Most significant was this Court’'s emphasis on thecdhof the trial judge to have access to the
undisclosed information in order to ensure a faicpeding’® a function that judges are

incapable of discharging in France’s terrorisml sigstem.

63. CharkouiandHarkat on the one hand, akhmad on the other hand address important
issues that surround the question presented ircadisis. can a criminal prosecution based on bald
conclusions that cannot be meaningfully challengethe basis of national security
considerations ever be a fair one? If not, as tie@isoning would suggest, then surrender is not
permissible since neither thetradition Actnor theCharter can tolerate surrender to face an
unfair process. If such a proceeding can be tadrah the basis of adequate substitutes to
disclosure, then these cases also assist in amgaefurther compelling question: what sorts of

procedural protections could ever rationally reméayvice of non-disclosure?

64. As it stands, the Court of Appeal’s consideratibthes topic is nearly non-existent, and
the Minister’'s approach provided no meaningful edasation of the substance of the problem
facing states as they struggle to reconcile theilonal security and human rights obligations.
Rather, the judgments below merely provide blinfkdnce in the name of comity. For issues of
such significance to the entire liberal democratizld, more meaningful consideration is

needed, and this Court ought to grant leave toappexddress the issue head-on.

% Ahmad, suprat paras. 27-34, 51.



-18 -

i) This Case Presents a Perfect Opportunity to Addressthese Crucial Issues

65. It was inevitable that the issue of using inteltige as evidence in the criminal sphere
would arise in the extradition context. There argently no legislative or common law
provisions that would permit the use of a conclygo®IS report as incriminating evidence in a
criminal trial, nor does there appear to be a gemuase to be made that such a trial would be

constitutionally compliant. Even the Minister irstsurrender decision conceded this pdint.

66. The Applicant recognizes that the extradition cehietroduces a confounding factor

into the analysis, as it requires consideratioa fufreign legal system. However, the record
assembled by the Applicant in these proceedingshsn detail about the operation of French
terrorism trials generally, and the use of seertlligence materials in particular. Few cases — if

any — will provide as complete a record as this does.

67. This evidence includes multiple reports from respe@mon-governmental organization
Human Rights WatcH; Reports issued by both the UK Home Offfcend the UK Parliament’s
Joint Committee on Human Right§ Expert reports from the UK’s leading scholar ba t
French criminal justice system, Professor Jacqedfiodgson, commissioned by the UK

governmen’; and a report by prominent French defence coustggihane Bonifassf?

68. The Applicant also adduced significant evidencatesl to the general issue of reliance
on intelligence as evidence in judicial proceedjmgsluding reports from NGOs JUSTICE and

the International Commission of Juridfd sections of the Arar and laccobucci Inquiri&sand

opinions from leading scholars Kent Roach, Thomaig@n, and Wesley Wark®

9 Surrender decision, suprat 16,Tab 4.

% Human Rights Watchn the Name of Prevention: Insufficient SafeguandSational Security Remova(&007);
Human Rights WatcHRreempting Justice — Counterterrorism Laws and Bchges in Franc€2008); Human
Rights Watch;No Questions Asked”: Intelligence Cooperation wiflountries that Torturé2010); Human Rights
Watch,Concerns and Recommendations on Fraf2@4.0).

% The Home OfficeTerrorist Investigations and the French Examiningdistrates Systeif2007).

199 House of Lords-House of Commons Joint Committeeloman RightsCounter-Terrorism Policy and Human
Rights: Prosecution and Pre-Charge Detentigd” Report of Session 2005-2006.

191 jacqueline HodgsofThe Investigation and Prosecution of Terrorist Sa$p in France: An Independent Report
Commissioned by the Home Off(@906).

192 stéphane Bonifassthe Use of Intelligence in Criminal Cases, and M8pecifically in Terrorist Casgg011).
193 |nternational Commission of Juristsssessing Damage, Urging Action: Report of the Emtidurists Panel on
Terrorism, Counter-Terrorism and Human Rig(#2809);Secret Evidence: a JUSTICE Rep@®09);

104 Commission of Inquiry into the Actions of Canadi@fficials in Relation to Maher Arar, David O’'Conno
CommissionerReport of the Events Relating to Maher Arar: Analysd Recommendatiof2006); The Hon.
Frank lacobuccilnternal Inquiry into the Actions of Canadian Oféils in Relation to Abdullah Almalki, Ahmad
Abou-Elmaati and Muayyed Nureddi2008).
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69. Even the Republic of France itself provided infotima respecting its legal system,
which included some of the relevant provisionsheit Code of Criminal Procedure. Taken

together, these materials provide more than acsesffi record to consider the question presented.

iii) TheImportant I ssues Presented by this Case Were not M eaningfully
Addressed in Any of the Proceedings Below

70.  Compared with the gravity of the issue of the usatelligence in criminal trials, the
consideration given by the Minister and the Cofidppeal was limited, and did not directly
confront the core of the problem. Comity and defeeecannot be an excuse to avoid the
difficult questions presented by the reliance osaumced and uncirsumstanced intelligence, and

this Court ought to take up the case to providenteaningful consideration that is merited.

71. Having adduced the hundreds of pages of evidenttie@diabove, the Applicant’s
position before the Minister was that no trial, ebarial or inquisitorial, could ever be fair when
the prosecution’s case was comprised of intelligaeports like those contained in the French
investigative file. The right to know the case catnpe satisfied when the “evidence” is a bald
assertion from an unknown accuser that the acassgdlty. The right to meet the case cannot
be satisfied where an accused has no faciliti&éadav where or under what circumstances the
intelligence comes from. Even if substantial substs could, in principle, remedy these
problems in the criminal context, no such subsigrists where neither the investigating

magistrate nor the trial court have any abilitydok behind the intelligence eith&f

72.  The Minister’s response was to refer to “clarifioat provided by France about the
nature of its legal system: French investigatoek ke truth; intelligence reports cannot be the
solebasis on which to convict; defendants can ac¢esgwestigative file; accused persons may
“raise concerns with respect to the evidence” ardappeal against judicial decisions; the
Applicant would be presumed innocent and havel# t@counsel; and accused persons can file

documents, request investigative steps or calles&rs®’ From these generic considerations, he

105 Kent RoachProposed Evidence of Kent Road@iomas Quiggarintelligence as Evidence: Issues Concerning
the Reliability of Intelligence and the Recordlaf Case of Hassan DialVesley Wark Expert Witness Report: In
the Matter of the Request by France for the Extiadiof Hassan Naim Diab from Canada for Proseautio

198 See note 1ksupra

197 Surrender decision, supi@ pp. 14-15Tab 4.
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concluded that “their system, while very differémm our own, has substantial checks and

balances to ensure that Mr. Diab will be treatédyfand afforded due procest®

73.  These reasons were unresponsive to the probleres pgshe use of intelligence as
evidence. The Applicant’s submissions to the CotiAppeal focused on the total disconnect
between the procedural protections relied on byMhester and the actual problems inherent in

the use of intelligence as evideri€e.

74.  There can be no debate that the concerns raised tigouse of intelligence in terrorism
trials are pressing ones demanding serious comgider Neither the Minister nor the Court of
Appeal answered this call. There is no reasonemligison about how the procedural protections
identified by the Minister could logically addres® harm to the right to know the case and meet
it. Perhaps there is some answer, but there is twobe found in the record of these proceedings.
Instead, one gets the impression that the vicea®s evidence is a problem only for adversarial

systems, rather than one of the most difficult ¢joas facing all the legal systems of the world.

75.  Canadians deserve that this issue be addresseabhe@tlere is no doubt that
international comity and deferential judicial revienust factor into any analysis, but not at the
expense of retreating from a rich analysis like thand inCharkaouj HarkatandAhmadand

the attendant risk of compromisi@harterrights.
V. SUBMISSIONS RESPECTING COSTS
76.  The Applicant makes no submissions respecting costs
V. ORDER SOUGHT
77. The Applicant requests an order granting leaveppeal.

ALL OF WHICH ISRESPECTFULLY SUBMITTED at the City of Ottawa, this___ day of
August, 2014

Marlys A. Edwardh Daniel Sheppard Donald B. Bayne

Counsel for the Applicant, Hassan Diab

198 syrrender decision, supiat p. 17,Tab 4.
199 Appeal decision, suprat paras. 215-219;ab 6.
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VII.LEGISLATION CITED
I nternational Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI)

Art. 14. (3) In the determination of any criminal chargaiagt him, everyone shall be entitled to
the following minimum guarantees, in full equality:

(e) To examine, or have examined, the witnessasstgam and to obtain the attendance
and examination of witnesses on his behalf under shme conditions as witnesses

against him;
American Convention on Human Rights, 1144 U.N.T.S. 123 (1978)
Art. 8. (2) Every person accused of a criminal offensethagight to be presumed innocent so

long as his guilt has not been proven accordinigwo During the proceedings, every person is
entitled, with full equality, to the following mimum guarantees:

(f) the right of the defense to examine witnessesent in the court and to obtain the
appearance, as witnesses, of experts or othernsevdm may throw light on the facts;

European Convention for the Protection of Human Rights and Fundamental Freedoms,
213 U.N.T.S. 222 (1953)

Art. 6 (3): Everyone charged with a criminal offence tresfollowing minimum rights:

(d) to examine or have examined witnesses agaimsthd to obtain the attendance and

examination of witnesses on his behalf under tmeeseonditions as witnesses against
him
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