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This is an Application brought by Hassan Naimalpursuant to the Common Law
doctrine of Abuse of Process and @&nadian Charter of Rights and Freedo(asctions

7 and 24) for an order in the residual discretibthe presiding extradition hearing Judge

staying the proceedings as an abuse of processrdirdach of fundamental justice.

OVERVIEW

This is an exceptional extradition case, witiudy exceptional Record of the Case at its
core. Utterly unlike any prior Canadian extraditicase disclosed in the jurisprudence
(but like the Maher Arar “rendition” case), thisteadition case and the Record of the
Case upon which it relies is founded on “secrethisaurced, uncircumstanced

“intelligence” assertions, bald, conclusory and ramoous allegations of individual and

group responsibility for a criminal act some thaerades ago. An effort is made to

“confirm” or corroborate” these intelligence asgmrs (which are not evidence) at the



core of the case with, for example, other matesumh as passport evidence or purported
similar fact (Antwerp) evidence. Both the intelice assertions and the alleged
“confirmatory” material set out in the certified &ad of the Case are “replete” (to use
the word of Rosenberg, J.A.) with misrepresentaticoverstatements, misstatements,
omissions, inaccuracies and editing that creatasteatling, incomplete, unreliable and
unfair Record of the Case. Cogent evidence emantbm the Requesting State itself
proves a deeply troubling pattern of serious caltteon, inaccuracy and
misrepresentation throughout the Record of the @aedemonstrates at the very least a
complete failure of due diligence by the certifyiagthority and at the most a deliberate
attempt to manipulate the material to create aefalsd prejudicial impression. This
pattern of misleading assertions strikes at they veyart of the Canadian extradition
process, which, as the Supreme Court of Canadaepasatedly stated (iGobh Kwok
Shulman and Ferras), must be scrupulously fair. The advantages ef dértification
process to a Requesting State (no need for witai@isswvits, a threshold presumption of
reliability by sheer certification) attract a cap®nding “high” duty of diligence in
accuracy and candour, in fairness and good faitduty flagrantly and demonstrably
breached by the numerous and serious misrepre®@Estat inaccuracies and
contradictions throughout the Record of the CaBlis breach not only prejudices a fair
extradition hearing for Hassan Diab, thereby jysid a stay, but also strikes at the
fundamental principles that underlie the Canadiamraunity’s sense of fair play and
decency. The misleading and unfair Record alsoemmuhes the integrity of the
Canadian court system and its extradition prodessded on the certified Record of the

Case. This integrity the Court can and must itgeffiend. This is not a case of an



isolated, solitary or minor misstatement. The rdynef a stay is the only remedy
appropriate in the circumstances of the pattermwitiple serious misrepresentations, of
“unacceptable” material at the heart of the Recofdheer polemical argument and self-
serving editorial comment substituting for requireddence, all creating a seriously
abusive Record of the Case: the remedy is directhnected to the significant abuse of
the certification process and to a committal sougith the aid of multiple serious
misrepresentations that infect the entire Recofthis is the clearest case of abuse of
process in the extradition context and certificagwocess and demonstrably worse than
the casesThomlison Taranting Tollman Almrei, Cobly Shulman in which the courts
have upheld a finding of abuse (and, in most, §)staThe Requesting State has
disentitled itself due to its abusive conduct frgursuing its extradition application
before the Canadian Court.

U.S. v. Pannell[2007] O.J. No. 4438; (2007) 227
C.C.C.(3d) 336 at para 22

U.S. v. Cobd2001] S.C.J. No. 20 at paras 26, 33-40, 43-
45, 52

U.S. v. KwoK2001] S.C.J. No. 19, para 86
U.S. v. Shulmaf2001] S.C.J. No. 18, paras 25, 46, 50, 53

U.S. v. Ferrag2006] S.C.J. No. 33, paras 11, 12, 14, 25,
40, 41, 43, 45, 46, 56, 60

U.S. v. Thomlisof2007] O.J. No. 246, paras 18-21, 28-32
U.K. v. Tarantind2003] B.C.J. No. 1696, paras 34-59

U.S. v. Tollman2006] O.J. No. 3672, paras 10, 36, 140,
145, 149

Re Almrei[2009] F.C.J. No. 1579, paras 154-164, 303, 307,
413-438, 496, 480-503



THE FACTS

. The Republic of France seeks extradition, via t@ertification of the Record of the

Case” process provided in Sections 32 and 3Bhef Extradition Act The Requesting
State seeks the extradition from Canada to Frah¢¢assan Naim Diab, a 56 year old
Canadian Muslim university professor with no crialinrecord and with strong
community, university and spousal support.

Extradition Act 1999, c. 18, ss. 32 & 33

On November 12, 2008he Requesting State applied to the Ontario Sop&ourt

(Maranger, J.) in anEx Parte Applicatior’ for obtaining search warrants and sealing
orders respecting the residence(s) of Hassan Didthis spouse, their places of work at
Carleton University and the University of Ottawavesl as their vehicles. In support of
its ex parteapplication to the Superior Court in Canada, teguesting State relied upon
and provided numerous Appendices to the suppoAffigavit of RCMP Corporal Tran,
that the Requesting State represented to the Orfsaperior Court (to Maranger, J.) as
being truthful and reliable “Statements of Fact’vamch the Honourable Canadian Judge
could and should rely in granting the RequestingteSthe judicial relief and orders
sought. These Appendices, mostly in the form oftéinational Letters Rogatory”
emanating from the “Legal Offices of Mr. Marc Trdw” and under seal from the
Ministry of Justice, Republique Francaise, set ioutheir “Statements of Facts” the
Requesting State’s alleged case against Hassan tbeabvidence on which the Canadian

Judge was to rely. This is “cogent evidence” ertingadirectly from the Requesting

State itselfand offered to the Canadian Court as honest, atcand wholly reliable.

Indeed, Maranger, J. did rely upon it to grantekearterelief sought.



Application Record, Tab 1, November 12, 208§, parte
Application, Affidavit, Appendices

Pursuant to Appendix | of the Tran Affidavitsopport of the Requesting Statelsparte
application to the Ontario Superior Court of Novemh2, 2008, the Requesting State
explicitly made this Application in contemplatio geeking the arrest of Hassan Diab
and an extradition application: “we have made dtleeision to issue on this date
[November 5, 2008] an international arrest wari@gdinst him, which will be followed
by a request for extradition.” The “Statement$-att” provided by the Requesting State
as part of their November 12th Application and aspprtedly truthful evidentiary
submissions to the Canadian Superior Court JudgegiMyer, J.) were directly connected
(in time and substance) to the planned extradrgguest.

Application Record, Tab 1, supra, Appendix |
Based on France’s asserted case against hillpeember 13, 2008, Hassan Diab was
arrested and detained in custody until March 34809, when he was released on very
strict and costly bail conditions that remain iaq# over a year and a half later.

Application Record, Tab 2, Recognizance of Bai

On December 11, 2008venty-nine days after making the November 1286x parte

Application (and factual/evidentiary assertionghie Appendices) referenced above, the
Requesting State certified the Record of the Clasegurported to set out the Requesting
State’s case against Hassan Diab and “the evidgjpee”s. 33(1)(a) oThe Extradition
Act) in support of the request for extradition. Theettification of the Record of the
Case” states that “I, the undersigned, Marc Trevidi hereby certify that evidence
summarized in the attached record or containeckitnes available for trial ...”. Marc

Trevidic, the French certifying authority, is thense person (the same “Vice President of



Investigation”) who co-authored the “Statementd~att” appended to and forming the
asserted evidentiary basis for the November 12{hliégtion.

@ The Record of the Case certified by Mr. Trewidi unusual in the
extreme. Unlike Records of the Case described ama@ian
extradition jurisprudence, this Record of the Cedees, for the
crucial attribution of individual and group respifmlgy for the
October 3, 1980, crime, on unsourced, uncircumstinicald and
conclusory assertions (“intelligence”) from “foreigources”, on
“confidential information coming from German authi@s”, on
“‘informants” to a “foreign police force”, on “infonation from an
official Israeli source”, on “Confidential Defenceind “secret”
documents, on “information obtained from intelligenor foreign
security services”, on “particularly well-informediewspaper
articles”, on a DST (Direction de la Surveillance derritoire)
“report dated April 19, 1999” containing bald, agorous
assertions from an unknown source or sources arlyitinknown
circumstances. All of these unknown sources (fitsitelligence)
purport to attribute responsibility for the criminaombing to a
radical breakaway group called PFLP-SO and to Hagsab —
they baldly assert, in effect, that the PFLP-SO itidnd Hassan
Diab was part of the team (the motorcycle buyer @odhb-
maker). There is in the Record no actual evidevitatsoever that

Hassan Diab knows anything about how to make a bomias



(b)

any experience with explosives, only bald unsourcaad
conclusory intelligence assertions.
Application Record, Tab 3, Record of the Case 36p- 43
The Record of the Case certified December 1082 by the
Requesting State (Mr. Trevidic) then purports t@rfrm” or
“corroborate” these unsourced and uncircumstanoéelligence
assertions of responsibility for the crime by refere to other
material included in the Record. In particulag BRequesting State
asserts that the following items represent key radmoration” of
the unsourced intelligence:
» Spanish entry and exit stamps in Hassan Diab’s May
10, 1980, passport (found in the possession of one
Ahmed Ben Mohamed in Rome October 8, 1981);
* abombing in Antwerp, Belgium, October 20, 1981;
» information from and about Souhaila Sayeh, a
convicted terrorist airplane hijacker said by thec&d
of the Case to have done the surveillance for 8801
Paris bombing;
* handwriting opinion evidence;
» the statements of Youcef El Khalil and Sana Salhab;
* Nawal Copty’s November 24, 2008, U.S. interview;
* a purported October 8, 1981, Lebanese departumgsta

in Hassan Diab’s 1980 passport.



As will be set out in detail below, in respect alck of these
alleged “corroborating” factors, the certified Ret®f the Case
has falsely, inaccurately and (at least) carelessrepresented
the evidence by misstatement, by important tactaralgrossly
careless omission, by prejudicial overstatement asiter
argument, revealing a pattern of significant misespntation that
individually and cumulatively amounts to a compligtidure of due
diligence or, worse, to a deliberate attempt to imdate the
material in the Record of the Case to create &lfaisiculpatory
impression. The same is true of the unsourcedyaumstanced,
bald and conclusory intelligence assertions of Bas®iab’s
alleged criminal responsibility: glaring contratibims abound that
cast the non-evidentiary “intelligence” into furthéisrepute and
unreliability. This is no isolated or insignifidamisstatement in
the Certified Record of the Case. Instead, a pati€ careless or
deliberate misrepresentation emerges that infeetemntire Record
of the Case.

Application Record, Tab 3, Record of the Case and
Appendices

Throughout both the certified Record of the Case the November 12tbBx parte

Application materials, the Requesting State exyicirefers in its assertion of
facts/evidence to numbered “D” documents as theigentary basis for the respective
assertions(s) made. Many of the “D” documents eferenced were provided by the

agent for the Requesting State (the Attorney Gérdr&€anada) to counsel for Hassan



V.

10.

Diab (in the context of related Mutual Legal Asarste proceedings, seeking seizure of

property, not in the extradition proceeding itselffhe “D” documents are Requesting

State documents, offered as the authoritative barsesference sourcdsr the assertions

made in both th&x ParteApplication and Record of the Case. These “D”uinents

are “cogent evidence” emanating directly from theg&esting State itselfand

represented by the Requesting State to the Canediahas authoratative bases for what
is alleged by the Requesting State.
Application Record, Tabs 1, 3 & 4 (D documents)

After the collapse of two lengthy extraditionahieg dates (January, 2010; June, 2010)
occasioned at the request of or due to the comafuitte Requesting State, and after the
withdrawal in its entirety of the Requesting Statexpert handwriting (2 witnesses; 2
reports) opinion evidence in the face of defencpeexevidence of the “appalling”
unreliability of that handwriting evidence, and eaftits last-minute replacement by a
solitary handwriting opinion report, the extraditichearing is now scheduled to
commence November 8, 2010. The Requesting Stéesdb the Canadian court and
relies upon the Record of the Case certified byffeial December 11, 2008, and the

Supplemental Record certified May 31, 2010, asfjisy its extradition request.

THE LAW

A Superior Court Judge presiding over an exicadhearing has jurisdiction as part of
his/her “residual discretion” to stay the procegdiras an abuse of process and/or
violation of the principles of fundamental justice.

U.S. v. Cobpsupra, para 26
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U.S. v. Kwaksupra, para 5

U.S. v. Shulmarsupra, para 21

U.K. v. Tarantinpsupra, paras 47 - 52

R. v. Laros§2002] O.J. No. 3219, paras 50 - 52

U.S. v. Tollmarsupra, paras 14-22, 145, 149

R. v. Youn{l984] O.J. No. 3229, paras 88, 93, 100

R. v. Jewitf1985] S.C.J. No. 53, paras 25, 56

R. v. KeyowsK1988] S.C.J. No. 28, paras 2 - 3

R. v. Conwaj1989] S.C.J. No. 70, paras 7 - 11

R. v. O’'Connof1995] S.C.J. No. 98, paras 58 — 63, 78

U.S. v. Ferrassupra, at paras 11, 12, 60
While a stay of proceedings is to be resereedhe “clearest of cases”, such a “clearest
case” will be made out where the Requesting Stateshown, on a balance of
probabilities, by “cogent evidence”, to have cortdddtself (a) so as to prejudice a fair
extradition hearing,_or(b) in violation of those fundamental principle$ joistice
underlying the community’s sense of fair play aedehcy.

U.S. v. Cobpsupra, at paras 33, 35-38, 43-44, 49, 52

U.S. v. Shulmarsupra, at paras 45-46, 50, 53, 61

R. v. Youngsupra, at paras 88, 93, 100

R. v. Jewiitsupra, at paras 25, 56

R. v. Keyowsksupra, at paras 2, 3

R. v. Conwa)supra, at paras 7-11

R. v. O’'Connarsupra, at paras 58-63, 78
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R. v. Larosasupra, at paras 52, 62

U.K. v. Tarantinpsupra, at paras 47-59

U.S. v. Tollmarsupra, at paras 145, 149
The “clearest case” for a stay of proceedintjsbe made out in the specific extradition
context where the Record of the Case certifiedH®y Requesting State and offered as
justification for its extradition request is showm be “replete with inaccuracies” (per
Rosenberg, J.A.), where there are “examples ofoserimisinformation on critical
assertions” in the Record of the Case (per StrogaBégin, J.), where the “material filed
in support” of the request is “misleading in maegpects and many material facts were
either not disclosed or were buried in attachme(pst Molloy, J.), where the “conduct
by the Requesting State ... interferes or attempteterfere” with a fair extradition
hearing in Canada — “the focus of the fairnesseissithus the hearing in Canada” (per
Arbour, J.).

U.S. v. Pannellsupra, at paras 21, 22

U.K. v. Taranting supra, at paras 18-29, 34-42, 55-57

U.S. v. Tollmansupra, at paras 10, 140

U.S. v. Cobpsupra, at para 33

France v. Diab September 1, 2010, Ont. Superior Ct. at
paras 13, 14, 15

In the extradition context, the Record of thas€ and its accuracy are of crucial
importance. Parliament has enacted an extradiioness in which the Record of the
Case certified by the Requesting State is the ‘dation document” for the entire process
(by virtue of sections 32 and 33 of tRatradition Act it is the statutory centrepiece of

the process). The Record of the Case is thusareatitasually informal nor a peripheral
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document in this process, a process in which kbisrat stake. Prior to 1999, Canadian
extradition process required sworn affidavits fraach and every witness whose
evidence was relied upon by the Requesting Stateeria far cry from the unsourced,
uncircumstanced, bald and conclusory, anonymoussantkt intelligence assertions at
the heart of this case). Sworn affidavits voucteedhe high degree of accuracy required
of the Requesting State where the liberty of thdividual hung in the balance. The
Record of the Case certified by the RequestingeStgtlaces this affidavit assurance of
accuracy, and therefore the Record of the Case nuidte or be seen as “perfunctory,
pro formg expedient”, it must not be “misleading in mangpects” with “material facts
either not disclosed or ... buried in attachmen®dther, the Record of the Case must be
scrupulously accurate and candid; the “utmost eilge and care” must be taken to
ensure accuracy of the assertions therein, assertiat may lead to a loss of liberty.
Scrupulously diligent accuracy ensures fair proeegsthe protection of the liberty of the
individual. These principles have more eloqueatig comprehensively been stated by a
Superior Court Judge as follows:

“34. Prior to the enactment of the current ExtiaditAct in 1999, extradition
proceedings were conducted largely on affidavidemce. The rationale
was that affidavits and other sworn documents piexithe level of
accuracy as to the assertions of a requesting wtatdh would satisfy one
of the most important fundamental purposes of eiicn proceedings,
the protection of the liberty of the individual.

35. ... Section 33(3)(a) of the Act provides for diydtion by signature of a
prosecuting authority of the extradition partner e sufficient in
substitution for affidavit material required undiee former Act.

36. Section 32(1)(a) of the Act provides that emizkein a record of the case is
admissible at the extradition hearing if it is degtl in accordance with s.

33(3)(a) of the Act. The introduction of the retaf the case, provided
for in these sections as the foundation documeptadoe of affidavits and
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other perceived roadblocks to efficiency, is chaone of the most
significant features of the new Extradition Act.

The record of the case is now the primary neethar introducing
evidence. It is afforded a broad and powerful prgstion of accuracy
founded upon the act of certification by a resplolesiofficial in the
requesting state.

The Supreme Court of Canada has commentedidhdbe validity of the
certification, Canada relies on “the fairness arabdy faith” of the
requesting state: U.S.A. v. McVey, [1992] 3 S.CH5 at para. 58.
Certification is of critical importance. It hasdmeheld to be the fibre with
which the safety net of assurances as to avai@btience is woven. With
that safety net and the trust statutorily placedtjnforeign states are
afforded extraordinary credence in their locallyasted assertions based
on the certification. This places a high levelreponsibility on, and
power in, the certifying authority who, by the Ads granted the
jurisdiction to legitimize the record of the caseveorthy of acceptance by
the Canadian court. What is certified is accemgdtatute to be true and
the liberty of a Canadian citizen is fundamentabmpromised when a
court relies upon the certification to send a Caaraditizen to a foreign
country. If the certification authority is not exesed with utmost
diligence and care, the Canadian court is withquioper foundation upon
which to deprive a Canadian citizen of liberty. eTherson sought is
without any realistic opportunity for judicial imeention since there is no
ability to cross-examine or conduct independentegtigation of the
accuracy of the certified assertions.

Section 33(3) imposes an obligation on theifgery authority to ensure
that, prior to submitting to a Canadian court difted record of the case,
the evidence certified is, in fact, available foialt The certification
process presumes and requires a reasonable defyrdidigence and
accuracy to ensure people are not extradited upiderce which does not
exist, and that court proceedings are not conduateldudgments reached
on the basis of important assertions which have been diligently
examined and which are simply not accurate. Thisot an unattainable
goal for a certifying authority to achieve and wmaable diligence
commensurate with the power is not too much to akkwill be, one
expects and hopes, a rare case where it is shoat ahparticular
prosecuting official or authority has demonstratedtheir certification
process, a lack of diligence and care resultingpioven important
inaccurate assertions in successive records afabe.”

U.K. v. Tarantinosupra, at paras 34 — 39;
U.S. v. Tollmapsupra, at para 10
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As may be seen from the judgment of StrombeegaSJ., above, the Record of
the Case is the foundation document for Canadiamadiion process. Its
accuracy is crucial for that accuracy protectsrtipe Certification of a Record of
a Case affords the Requesting State evidentiaryarddges, including the
opportunity to state in a summary what witnesseslus have to swear directly
and also including the presumption of reliabilitiytbe material certified. With

those evidentiary short cuts and advantages coabigh level of responsibility

on the Requesting State to be scrupulously accundts certified assertions, to
use “utmost diligence and care” to be accurate @motdto mislead, either by
neglect or design. Because certification of thedre of the Case “is of critical
importance” and “has been held to be the fibre withich the safety net of
assurances as to available evidence is wovenRéugiesting State must “ensure”
that “important assertions” are “diligently examnufiefor accuracy. Cogent
evidence of a “lack of diligence and care resglimproven important inaccurate
assertions” strikes at the foundation of Canadiatradition process, at the
integrity of Canadian extradition proceedings foeshan such a Record, at the
fairness of such proceedings intended to proteoerty, at the just and
“meaningful” hearing the extradition judge had beeandated by the unanimous
Supreme Court to conduct.

U.K. v. Taranting supra, paras 34-39; 44-46

U.S. v. Ferrassupra, paras 25 - 26
Indeed, “cogent evidence” of a number of imanttinaccurate assertions in a

certified Record of a Case has been held to béctharest case” of an abuse of
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process and violation of the principles of fundatakjustice underlying fair play
and decency, justifying a stay of the extraditioonceedings.

U.K. v. Taranting supra, paras 55 — 57

U.S. v. Tollmapsupra, paras 10, 140, 145, 147, 149
In the extradition context, the Supreme Co@ir€anada has repeatedly confirmed that
“the Requesting State is governed by the rulesupfi@dmental justice that prevail when
liberty interests are at stake, and by the doctahabuse of process that governs the
conduct of all litigants before Canadian court$:urthermore that court has stated that
“The Minister is not the guardian of the integrioy the courts. It is for the courts
themselves to guard and preserve their integrityime. Justice Arbour, speaking for a
unanimous bench has stated, “The Requesting Stagepiarty to judicial proceedings
before a Canadian court and is subject to the egdpn of rules and remedies that serve
to control the conduct of parties who turn to tloeirts for assistance. Even aside from
any claim ofCharter protection, litigants are protected from unfalvusive proceedings
through the doctrine of abuse of process ...”. Assé above in paragraphs 11, 12 and
13, such abuse occurs when the Requesting Stads osl a certified Record of the Case
in which there are multiple proven important ina@ata assertions, and such protection
results from a stay.

U.S. v. Cobpsupra, at paras 35, 44, 45

U.S. v. Shulmarsupra, at paras 25, 45-56, 50, 61

U.S. v. Kwoksupra, at paras 54, 57, 85-86

U.S. v. Ferrassupra, at paras 11, 12, 26, 42, 60
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In Kwok CobbandShulman Mme. Justice Arbour added a caveat to the jurisnh of
the extradition judge to exercigeharter and/or abuse of process jurisdiction to stay
extradition proceedings: so long as the abuseafgss and/or breach of the principles
of fundamental justice “pertains directly to thecamscribed issues relevant to the
committal stage of the extradition process”, theaktion judge has jurisdiction to stay.
The Record of the Case is the “foundation documémt'Canadian extradition process
and the basis upon which any committal order wdaddbased. No document could
“pertain” more “directly” to the circumscribed isssl (accuracy, reliability, sufficiency)
relevant to an extradition judge and the partiethatcommittal stage. Clearly a pattern
of misrepresentation, of inaccuracy through negbeatesign in a certified Record of the
Case put before an extradition judge is an “isglevant at the committal stage of the
extradition hearing”. Superior Court Judges in &bnhave consistently held so.

U.S. v. Kwoksupra, at paras 5, 54, 57, 85

U.S. v. Cobpsupra, at paras 23 and 26

U.S. v. Shulmarsupra, at para 21

U.K. v. Taranting supra, at paras 36, 47-59

U.S. v. Tollmansupra, at paras 10, 140, 145, 149
Furthermore, the Supreme Court itself unaninyostsited that actions of the Requesting
State that compromise the fairness of the ext@ditiearing are within th€harterabuse
jurisdiction of the extradition judge to enter aystis an abuse: “This Court’s decision in
Cobh supra, released concurrently, illustrates theaelition court’'s competence to grant
the Charter remedy deemed just and appropriate in circumstandeere the fairness of

the extradition hearing itself is compromised tlglouthe actions of the Requesting
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State.” As set out above in paragraphs 11 to X&rified Record in which a pattern of
important misrepresentations and inaccuracies baa demonstrated, compromises the
fairness of the hearing, the fairness of the poe@sl the integrity of the system. In such
circumstances, as stated by Arbour, J., “the forefgate has disentitled itself from
pursuing its recourse before the courts and atieqpd show why extradition should
legally proceed.”

U.S. v. Kwoksupra, at para 86

U.S. v. Cobpsupra, at para 52

U.K. v. Taranting supra, at paras 36, 47-59

U.S. v. Tollmansupra, at paras 10, 140, 145, 149
In Coblh the Supreme Court unanimously upheld as apptepaastay for abuse of
proces¥harter breach where the conduct of the official of theq&esting State
interfered or attempted to interfere with the “ra@ssue”, that issue being “a fair
extradition hearing”. As set out above, a pattefrsignificant misrepresentation and
inaccuracy in a certified Record of the Case strikeé the very foundation of a fair
extradition hearing.

U.S. v. Cobpsupra, at para 33
InShulmarthe Supreme Court again unanimously upheld aistag extradition case for
abuseCharter breach, the court itself ordering the stay atdppellate stage, even after
the appellant had received “a fair committal heglrinecause “the Requesting State, as a
party to this litigation, disentitled itself fronmé assistance of the Canadian courts by
permitting its officials to behave as they did lnistcase.” As set out above, a pattern of

important inaccuracy and misrepresentation in aoReof the Case compromises a fair
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extradition hearing and on that basis justifiesag.s In addition, however, the conduct of
the certifying authority in carelessly or delibelgt certifying inaccuracies and
misrepresentations disentitles the Requesting 8tatepursuing the extradition request.
U.S. v. Shulmarsupra, at paras 25 & 46
In both the Supreme Court of Canada and On@uiat of Appeal it has been established
that the residual discretion to stay as an abusprafess and/or €harter breach of
fundamental justice does not require a showing afl ifaith, ulterior motive or
prosecutorial misconduct. Certainly a showing ad lfaith will constitute an abuse, but
sheer “neglect” will, in circumstances where itdeato unfairness or violation of
fundamental principles underlying the sense of fday and decency, constitute the
clearest case of abuse leading to a stay.
€)) (per Dubin, J.A., as he then was, citing botibiRs, J.A., and Laskin, C.J.C.):
“Fundamental justice’, like ‘natural justice’ orfair play’ is a compendious
expression intended to guarantee the basic rightitidens in a free and
democratic society to a fair procedure.” “...Theresmalways be a residual
discretion to prevent anything which savours of s#bof process.” “lI do not
attribute any ulterior motive to either the invgating constable or the various

Crown counsel who were consulted about laying tharge, but as a result of

their neglect.. | think this is a case where it is appropriaiethe Court, by the
control of its process, to prevent such unfairiegsmphasis added). (The
Ontario Court of Appeal upheld a stay).

R. v. Youngsupra, at paras 70, 84, 100, 105
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(per Dickson, C.J.C.) “The stay of proceedifgsabuse of process is given as a
substitute for an acquittal because, while on thexits1 the accused may not
deserve an acquittal, the Crown by its abuse otqw® is disentitled to a
conviction. No consideration of the merits ... iquiged to justify a stay.”

R. v. Jewittsupra, at para 56
(per Wilson, J., for a unanimous Supreme Couffjo define ‘oppressive’ as
requiring misconduct or an improper motive would,ny view, unduly restrict
the operation of the doctrine” [of abuse of progess

R. v. Keyowskisupra, at para 3
(per L'Heureux-Dubé, J.): “Stays for abusepodcess are not limited to cases
where there is evidence of prosecutorial miscondurctdelivering the reasons of
the Court inR. v. KeyowskiWilson, J., made it clear that all relevant fasto
including, but not restricted to, bad faith on thart of the Crown are to be
considered.”

R. v. Conwaysupra, at para 9

The majority of the Supreme Court@Connor, commenting on the overlap between

abuse of process and violationsGiiarter fundamental justice, said the following about

the double prejudice (to the integrity of the sgstend to the individual’s right to fair

process) thereby caused and to the right of anvichaihl to seek relief from such

prejudice: *“... conducting a prosecution in a manth@t contravenes the community’s

basic sense of decency and fair play and therelby ioé0 question the integrity of the

system is also an affront of constitutional magtatuto the rights of the individual

accused. It would violate the principles of fundental justice to be deprived of one’s
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liberty under circumstances which amount to an almfsprocess and, in my view, the

individual who is the subject of such treatmengrigitied to present arguments under the

Charter and to request a just and appropriate remedy fromowt of competent

jurisdiction” (emphasis added).

R. v. O’'Connoysupra, at paras 63, 66, 70, 71
Doherty, J.A. (for a unanimous Ontario Court Agpeal) re-asserted iharosa the
principles enunciated by Arbour, J. (for a unanism8@upreme Court) iobbconcerning
the authority of an extradition judge to stay pextiags for abuse and/@harter breach:

“Arbour, J., concluded that conduct by the requeststate, or
presumably by Canadian authorities on behalf of @oncert with
the requesting state, could result in a breach @fef theCharter
at the committal stage of the extradition procdsthat conduct
rendered the committal hearing unfaircompelled the conclusion
that committal for extradition would violate theinmiples of
fundamental justicé (emphasis added)

“Arbour, J., went on to hold that, apart from thé&a@er, the

extradition judge, like any other court, had areir@mt and residual
discretion to prevent abuses of the court’s praeesy those who
were before the court. In her view, the common khuse of
process doctrine applied to the committal phasthefextradition

process and empowered the extradition judge tactdaestay of
proceedings if to proceed further with the extraditwould offend

the fundamental principles underlying the commusitsense of
fair play and decency.”

“If 1 understand Cobb correctly, an extradition ged has the
authority to stay proceedings under s. 25 of thedeition Act or

under the common law abuse of process doctringarrélated but
somewhat different situations. He or she may 8tayproceedings
if the actual conduct of the committal proceeding®duces
unfairnesswhich reaches the level of a breach of s. 7 oalause
process. Unfairness is considered in the contetteopurpose of
the committal hearing, which is to determine whetheuestioned
state has established a prima facie case. Thadéibdn judge may
also stay committal proceedings if, in the circuanses,

proceeding with committal proceedings would amdoran abuse
of process or a breach of the principles of fundataiejustice
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Cobb and Shulman are examples of situations intwpioceeding
with a committal hearing amounted to an abuse otgss and a
breach of s. 7 no matter how fairly that proceednght be
conducted.” (emphasis added).

R. v. Larosasupra, at paras 50 — 52

€) As will be argued more fully below, the Diabsedits both of Justice Doherty’s
alternative stay scenarios: important and numeroisepresentations in the
Requesting State’s Record of the Case by negledesign render the committal
hearing and process unfair (unfairness in seelongstablish grima faciecase
for committal through a key “foundation” documergplete with material
misrepresentations) andnerely proceeding further with an inaccurate and
unreliable Record of the Case violates the priesipbf fundamental justice
underlying the community’s sense of fair play artehcy, and constitutes an
assault on the integrity of the extradition processl system, disentitling the
Requesting State from pursuing a committal order.

(b) Larosa was an unusual case in whicobb was decided after théarosa
extradition hearing, a hearing in which the extiadijudge erroneously ruled he
had no authority to entertain an ab@wrter application. Thus it was only in
the exceptional circumstance ofla novostay application at the appellate level,
an application that also sought to compel the prtdo of documents and
witnesses at the appellate level, that Doherty,’s).Bomments about “air of
reality” were made.

R. v. Larosasupra, at paras 75 — 83

(c) Doherty, J.A., strongly suggests an abuse ofgss will be made out if there is

evidence of “manipulation” of the material or prese(although, as set out in
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paragraph 19 above, the Supreme Court and Ontaoiot @f Appeal do not
require bad faith, sheer “neglect” sufficing) or tliere is a failure of “due
diligence”. These are precisely the failures sutediin the case at bar: the
pattern of misstatement, overstatement, editing @aritradiction, inaccuracy and
sheer polemical argument throughout the RecortieCase herein is at the least

an extreme and complete failure of due diligente@st manipulation by design

R. v. Larosasupra, at para 62

InTarantinothe learned extradition judge applied the Supr@mert decision irCobbto
stay extradition proceedings as an abuse/violatfa 7 of theCharter. The evidence of
inaccurate assertions in the Record of the Casehetasexplicitly to clear any “air of
reality” argument and was filed on the ab@wedrter application. The “proven important
inaccurate assertions” in the certified Record{she Case related to the availability of
three witnesses, one who had apparently abscoodedwho had died, one who at the
time of certification had not been confirmed to dailable (although he subsequently
confirmed “he was willing to testify”). In findinghat the “lack of diligence and the
careless, cavalier approach by the certifying autthao the process of certification”
amounted to the clearest case for a stay, theddagktradition judge stated “In this case,
there is demonstrated proof that the relevant fgerty official has not been diligent.

There are two examples of serious misinformatiorcmtical assertions in records of the

case and evidence of a failure to act diligentlycoorect the situation once aware the

certified evidence was not availabldemphasis added). As will be set out more fully

below, the lack of diligence in the Diab case isnfere egregious — many more than two

serious misrepresentations have taken place anéingerthe misrepresentations go
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beyond availability of a withess (because in manynost cases no witness is named or
even known) to misrepresentations about the confidhie “evidence” itself; there was in
the case at bar not merely a failure to act dililyeto correct the misrepresentations,
contradictions and inaccuracies when later the Bgting State became aware of them —
here, the Requesting State knew from the outset ¢iid not_subsequentlgecome
“aware”) that these were not accurate, completendida assertions of fact. The
documents that prove the many misrepresentatiomstragdictions, inaccuracies and
misleading editing are those of the RequestingeStaelf, not defence counsel or some
external or third party. These highly relevant Resfing State documents antedate the
certification of the Record of the Case. They haeé arisen subsequently or to the
surprise of the Requesting State. It is therebiyreextreme lack of due diligence at the
least or deliberate design (manipulation) at thestvthat the misrepresentations were
made and persist now, uncorrected, just short of years later. The reasoning and
language of the learned extradition judg& arantinoapplies even more forcefully to the
Diab case: “The certification process is the sngbst important protection of liberty of
a Canadian citizen in extradition proceedings amthecked, is meaningless and opens
the door to potential injustice and abuse. Thettgiven foreign officials by s. 33(3)
must be exercised responsibly and diligently. Aysof proceedings precludes the
resolution of issues on the merits. It is the nbaistic of remedies to which the courts
should resort only in the clearest of casdd:S.A. v. Cobb Here, there is cogent
evidence that the diligence and care exercisethéydquesting state falls far below the
standard inherently demanded by the Extradition, Acich that the presumption of

accuracy cannot reasonably be made. ... | find thegrpssion of inaccurate
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certifications to be an abuse of process of thigstcand a violation of s. 7 of the Charter,
justifying a stay of these proceedings.” The gitmain the case at bar is even more
abusive than that held to justify a stayl@rantina

R. v. Tarantinpsupra, at paras 6, 10, 13-30; 34-39; 44-46,
55-57

The decision of the Ontario Superior Court Setiter 14, 2006, ifollmanis helpful
and instructive in dealing with an application #ostay of extradition proceedings as an
abuse of procegSharter breach based upon misleading Requesting Stateiatat&he
U.S. sought Mr. Tollman, an American citizen butrpanent resident of the U.K., on tax
evasion charges. Learning that Mr. Tollman wowddravelling to Toronto, the Assistant
U.S. Attorney sought to enlist the aid of Canadiamigration officials to arrest and
deliver Mr. Tollman to U.S. authorities. Tollmarasvarrested, detained but then ordered
released by the Immigration Review Board (IRB). thAis point, the U.S. sought a
provisional arrest warrant under tixtradition Actin anticipation of an extradition
request. The material put before the Superior Caunlge in support of the extradition

arrest warrant “was misleading in many respectsmady material facts were either not

disclosed or were buried in attachments and natrmed to in the main affidavit

(emphasis added). This is precisely the situati@t has occurred in respect of the
Record of the Case in the Diab case: the RequeSiate has knowingly or grossly
negligently and cavalierly misstated “many materiatts” and has “buried” other
relevant facts in other documents of its own (thmpéndices to the November 12, 2008,
ex parteapplication; the D documents) but not referrecbtocandidly revealed these
material facts in the Record of the Case. Mollhythe extradition judge found that the

Requesting State imollman had been “less than forthright” in the materialpgorting
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the extradition arrest. This was, in effect, theling made by the learned extradition
judge inTarantinoas well, although the misrepresentation3 amantino occurred, as in
Diab, not in preliminary documents but in the Recof the Case, the “foundation”
document itself. Molloy, J., made plain that thésleading and misstatements of
material facts were a factor in ordering a stayhefextradition proceedings as offending
“this community’s sense of fair play and decencyid aconstituting “an abuse of
process”.
U.S.v. Tollman supra, at paras 1-10, 13, 145, 149
€) It is important to note that Molloy, J., also fourtdhighly probative that the
Requesting State had failed to explain its condwen in the face of notice of
Tollman’s allegations: “The United States standstemin the face of Mr.
Tollman’s allegations.” In the case at bar, thelsting State has had notice
since early December, 2009, approximately ten ameth@lf months ago when
counsel for Mr. Diab put on the record importanttcadictions of fact between
the Record of the Case and the November 12, 2008ljcation materials. Again
on May 7, 2010, counsel for Mr. Diab put the RedugsState on written notice
concerninginter alia, the Appendices and D documents on which it weaek
to rely. The Requesting State has neither comleats of its misrepresentations
in the Record of the Case nor explained any coiatiads and inaccuracies. As
in Tollman the Requesting State “stands mute” in the facgezr misstatements,
contradictions, inaccuracies, omissions that misl®adesign or neglect and that
persist throughout important parts of the RecorthefCase.

U.S. v. Tollmansupra, at para 36
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Directions Sought Respecting Further Proposed Ecele
on Behalf of the Respondent, May 7, 2010,
Application Record, Tab 5
(b)  The concluding words of Molloy, J., fit the Diabseaand the position of Dr.
Diab, a university professor, facing an unfair amdleading Record of the Case:
“In addition to the personal impact on Mr. Tollmahe conduct here must be
condemned as contrary to the fundamental principlgen which our justice
system is based. The justice system must bedaalf who become enmeshed in
it, regardless of intellect, wealth or stationifie.l Mr. Tollman was able to insist
on his rights, albeit at considerable personal favahcial cost. However he was
armed with intelligence, stamina, a social positainpower and prestige, and
enormous personal wealth. Very few people wouleHhzeen able to do what he
has done. If the system went awry for him, whatehs there for the weak, the
poor and those less powerful? The answer must bieei vigilance of the justice
system itself. Misconduct of this sort cannot elvertolerated, for to do so is to
condone, perhaps even to invite, similar condu¢hénfuture. This is the kind of
conduct that offends this community’s sense of fd@ty and decency. Having
conducted itself in this manner, the requestingesis disentitled to any relief
from this court. Accordingly, this extradition meeding is permanently stayed.”
U.S v. Tollman supra, at para 149
In the recent decision (December 14, 200RImrei, Mr. Justice Mosley of the Federal
Court had occasion to deal with highly analogousucnstances to the case at bar:
“bald” intelligence assertions; intelligence offdrby allegedly reliable human sources;
contradictions in factual claims; “selective udemosleading information”; the duty of
utmost candour on governmental authorities — théy cf “fairly presenting the
information in their possession”; reliance on nesysr articles.
Re Almrej supra, at paras 154 — 164; 306; 344, 414; 421
(@  Almrei was a “Security Certificate” case in which the Miter relied upon the
“Security Intelligence Report (SIR)” and “the Staent Summarizing the
Information (the Public Summary)” much as the Retjug State relies upon the

Record of the Case in extradition proceedings. s&hdocuments are the
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“foundation documents” in, respectively, Securitertficate and extradition
proceedings.

Re Almreisupra, at paras 1; 122
Justice Mosley rulednter alia, that intelligence will be inadmissible in crimina
proceedings (which extradition proceedings areg@smbourced: “The information
about Almerabh and the passport was intelligene tould not have been
introduced as evidence in a criminal proceedingthaut compromising the
sources.” The Diab Record of the Case is repletd weferences to such
unsourced, uncircumstanced intelligence — bald aadclusory intelligence
assertions occur throughout the Record of the Qasesimply in an isolated
reference or two, and glaring contradictions andstaiements in this material
will be demonstrated by the “D” documents and Apgpeas to the November
12th Application.

Re Almreisupra, at para 496
Justice Mosley found that the “duty of utmost gdaith” applies to government
authorities relying upon summary documentgxnparteproceedings (exactly the
duty recognized by the Supreme Court of Canada @vey and the Superior
Court inTarantinoof “fairness and good faith” and “utmost diligenand care”
to be accurate and fair in Records of the Caseatiadition proceedings). Justice
Mosley explained this “good faith” duty as requgithat the governmental party
presenting the document must not withhold relevafdrmation and thereby

present a misleading or incomplete picture: “Thedence presented must be

complete and thorough and no relevant informatibveese to the interest of that
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party may be withheld(emphasis added). As we will see below, there leen

significant withholding of information adverse toetinterest of the Requesting
State in the case at bar, withholding that resalsn unfair misrepresentation of
the actual evidence/intelligence.
Re Almrej supra, at para 498
Throughout the Diab case, counsel for the RequeState have argued that the
Requesting State is under no duty to present irdtiom unfavourable to its case
(i.e. contradictory information or exculpatory infieation). Apart from the fact
that there is absolutely no Canadian authority twgports this position in the
extradition context, and apart from the fact thhe tdecisions inMcVey
Taranting Tollman and Thomlisonstand for exactly the opposite, Mosley, J.,
emphatically and eloquently rejected this propoaiti
“5600 The duties of utmost good faith and candouplinthat the party relying
upon the presentation ek parteevidence will conduct a thorough review
of the information in its possession and make sgTEations based on all
of the information including that which is unfavabte to their caseThat
was not done in this instance. The 2008 SIR waembled with
information that could only be construed as unfasble to Almrei
without any serious attempt to include informationthe contrary, or to
update their assessment. As Mr. Young observedaninunguarded

moment, they thought that they had done their jpBA01 and there was
no need to continue the investigation.

501 The Ministers submit that the failure to coesishformation that casts the
Service’s opinion in a different light should naotdermine the legitimacy
or fairness of the proceeding as long as that mé&bion has been made
available in the course of the reasonableness rwgarilndeed, the
Ministers assert in their closing reply submissjostsparagraph 15, that
there is no requirement that the SIR advance a @gamst a finding of
inadmissibility. The SIR, in other words, is mgral document crafted by
CSIS to plead their case and does not need torirése contradictory
information within their possession. __In _my viewhat is clearly
incompatible with the duties of good faith and aamdwhich the Court
expects from the Service and the Ministers.
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502 In this case, information that was inconsisteith that presented to the
Court through the SIR only came to light when isveadered produced in
conformity with the Service’€harkaoui Il obligations. This included
surveillance and intercept reports that contradi¢dteman source reports
on which the Service and the Ministers relied. otnfation that was
inconsistent with the content of the Source Exhwiséts only disclosed
when the Court began to order the production obrim&tion from the
human source management files. Tearkaoui Il disclosure obligation
does not absolve the Service from the responsiliditfairly consider and
present the information in their possession wheay threpare the SIR.
Nor does it absolve the Ministers from the respaiisi to ensure that the
information and evidence filed in support of thetifieate is complete,
thorough and fairly presented

503 1 find, therefore, that the Service and theiMers were in breach of their
duty of candour to the Court.”
(emphasis added)
Re Almrej supra, at paras 500 — 503
(e) Justice Mosley found of the human source intellogein Almrei that sources
originally asserted by the intelligence serviceb® reliable were shown, by
comparison with other material, not to be so (dklw demonstrated below in the
Diab case): “And the sources relied upon by theviSe were often non-
authoritative, misleading or inaccurate.” Thishe problem with intelligence and
with offering intelligence instead of evidence &e ttore of the Record of the
Case.
Re Almrej supra, at paras 154 — 164; 413
The unanimous decision of the Ontario CourAppeal inThomlisonis highly relevant
on the issue of Requesting State misrepresentdéick pf candour and editing out by the
Requesting State of material adverse to its interes

(@  Thomlisoninvolved a U.S. extradition request based upoivexgage Record of

the Case. The material included in the Record seasprised of the evidence of
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two employees and business records. The RecotideoCase did not represent
fairly and fully the evidence of one of the emplege Friedman. Friedman
testified at the extradition hearing as to excupaevidence she had given that
had been edited out of the Record of the Case dyéhtifying authority. The
extradition Judge and unanimous Court of Appeahlotind such editing out
created a misrepresentation that constituted aseatiiuprocess.

U.S. v. Thomlisgrsupra, at paras 12 — 14; 18 — 21; 31
In language striking similar to that used byo8tberg-Stein inTaranting by
Molloy, J., inTollmanand by Mosley, J., ilmrei, Moldaver, J.A., wrote that
the Record of the Case must present “a full, fran#t fair” representation of the
evidence (for and against) otherwise it will be Shaading”. Adopting the
reasons of the learned extradition judge, Molda¥&,, continued that a message

must be sent out, “a message that full, frank addisclosure must form the

cornerstone of the record of the case and, minynthat there is no room for lack

of diligence and care, even if it were inadver@nmisguided (emphasis added).

Moldaver, JA., agreed with the learned extraditijpmige that editing out
exculpatory parts of Friedman’s evidence was batieading and constituted an
abuse. This is the same breach of the duty of aamaf “fairness and good
faith”, of “fairly presenting the information in éir possession”, of due diligence
for accuracy cited inraranting McVey Tollman and Almrei, now enunciated
emphatically by the Court of Appeal. The Requestate may not, indeed must
not, withhold or edit out exculpatory material teate a misleading picture.

U.S. v. Thomlisgrsupra, at paras 31, 32
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Because the misrepresentationTihomlisonwas singular and isolated to the
evidence of only one witness, because the misreptason of Friedman’s
evidence did not reach further into the Recordhaf Case to affect the other
employee’s evidence or the business records, tipeahpcourt inThomlison
agreed with the extradition judge that a stay dhoaubt be entered but the
evidence of Friedman should be excised as an ajysecess: “Ms. Friedman’s
evidence should be excised from the record.” Madda J.A., cautioned,
however, that stay applications are “largely fatteh” and that mere excision of
evidence will not necessarily follow the abuse a$nepresenting the material in
the Record of the Case (by misstatement, oversgmienediting out or, as in
Tollman “burying” exculpatory information outside the Red): “To state the
obvious, the appropriate remedy, if any, will depeon the facts and
circumstances of the particular case.” As willse¢ out fully below, the facts and
circumstances of the case at bar involve multigleosis misrepresentations of
many different types of evidence that reach throughhe Record of the Case
into other evidence/material offered in the Recotd. Diab, unlikeThomlison
there is not a mere isolated and solitary misreprtasion of the evidence of one
witness only. Multiple misrepresentations of matypes of material are
combined with abusive editing out, with offensiveolgmical argument
substituting for evidence, and with unsourced, gnaus material at the heart of
the Record to form a fact situation worse than ainthe cases cited (even those
cases in which a stay was ordered).

U.S. v. Thomlisgrsupra, at paras 21, 28, 31 — 32
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26.  The unanimous judgment of the Supreme CourCafada inFerras represents an
unequivocal guarantee that fundamental justice m@v€anadian extradition proceedings
and that the jurisdiction of the extradition judgegrantCharter (or abuse) remedies is
beyond argument.

e “... a person cannot be extradited except in accasanith the
principles of fundamental justice.”

* “This Court has repeatedly confirmed that extradithearings are
subject to theCharter and that an extradition judge — unlike a
preliminary inquiry judge — has jurisdiction to d&pphe Charter and
to grant Charter remedies relevant to the committal stage of
extradition.”

U.S. v. Ferrassupra, at paras 12 & 42

(a8 The Supreme Court iRerras stated that while certification is afforded a #ireld

presumption of reliability, it “does not precludaet possibility of error or
falsification’ (emphasis added), the type of falsification saenThomlison
Tollman Tarantinoand Almrei, the type of serious and multiple falsificatiors s
out below in the case at bar. For such “falsifadt, the Court inFerras clearly
contemplates a meaningful remedy.

U.S. v. Ferrassupra, at par 32

27. In Trochym the Supreme Court held that information that cadre tested for accuracy
or inaccuracy is “unacceptable” in a Canadian cowtiere “there is no way of knowing
whether such information will be accurate or inaate’, then “such information is

unacceptable in a court of law”. This is becaussemal that cannot be tested for
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reliability “is likely to undermine the fundamentédirness” of the process. Baldly
conclusory, anonymous, unsourced and uncircumstametelligence received from
“foreign” services is such information. It is, lags also been determined in the U.K. and
internationally by an esteemed judicial panel, ‘aogptable” material to put before a
court. Moreover, such unacceptable material do¢d@come acceptable or admissible
“simply because it is consistent with other adnhiesevidence”. Therefore the claim in
the Record of the Case in the case at bar of thadboration” or “confirmation” by
other material of the inherently unacceptable lratedligence assertions does not alter its
character or admissibility. It remains “unaccepgéb And, as will be shown below,
multiple misrepresentations undo claims of corrabon. Unacceptable material is
combined in the case at bar with multiple seriousrepresentations to create a highly
abusive Record.

R. v. Trochynj2007] SCJ No. 6 at paras 27, 55 & 60

The Investigation and Prosecution of Terroristf&ass in

France: An Independent Report Commissioned by the

Home Office (U.K.); November, 2006, Hodgson at $p4,

5, 18, 31-34, 38, 39, 40, 42, 43, 44

Terrorist Investigations and the French Examining

Magistrates System; Home Office (U.K.); July, 2087pp.

9-11

Counter-Terrorism Policy and Human Rights; Hou$e o

Lords/House of Commons Joint Committee on Human

Rights (U.K.); 2005-06 at pp. 3-4 and paras 88, 127

Assessing Damage, Urging Action: Report of thertemt

Jurists Panel on Terrorism, Counter-Terrorism amehbh

Rights; International Commission of Jurists, 2088 ,pp.

78, 83-85, 88-89, 157, 161, 162, 166

Secret Evidence: Justice, June, 2009, at pp.%5,771-73,
214-218, 229
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MAJOR MISREPRESENTATIONS, CONTRADICTIONS, INACCURACIES
AND OMISSIONS: COGENT EVIDENCE OF UNFAIRNESS, FAILURE OF
GOOD FAITH, FAILURE OF DUE DILIGENCE

Counsel for the agent for France in this exti@d request, the Attorney General of
Canada, repeatedly in submissions refers to the ems one of “mass murder”,
presumably to remind the learned extradition ju@igeo adopted this characterization in
his ruling of September 1, 2010) of the gravitytled matter. The Applicant Hassan Diab
does not seek to dispute or argue the value of saaitionally loaded language. Rather,
the words of Justice Major in the Supreme Cour©iGonnor are apposite: “When a
criminal trial gains_notorietypecause of the nature of the offence, the pachesged or

any other reason, there is an added burden ingtsrmunt interest of ensuring fairness

in the process. Fairness is a concern in eval but in high profile proceedings special

attention must be paidecause of the danger of extraneous factors amiegf with the

trial.” The “special attention” to ensuring faissthat Justice Major counsels, in the
respectful submission of the Applicant, should beught to bear on this “mass murder”
case of egregious, abusive and successive seri@rispmesentations, breaches of the
duty of good faith, omissions and editing that eusl, reliance on “unacceptable”
materials and reliance on offensive and prejudicialorded argument instead of
evidence that infect the Record of the Case.

R. v. O’'Connoysupra, at para 247
Misrepresentation (Contradiction, Inaccuracy, Omission) Number 1:
(@8 The Record of the Case certified December 11, 2B98Marc Trevidic, Vice

President of Investigation” states (p. 42):
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“As the hit team responsible for carrying out thitaek was
supposed to come to Paris from Madrid by train gisialse
identity documents given in Madrid, two other PFEB-members
were assigned to make a test journey from MadridPaois ‘to
determine the reliability of the travel documentsed and the
frequency of checks in the train’. The operatiogs®cution was
described as follows: One of the two persons wdroied out the
reconnaissance in Paris in August received, in Madrembers of
the team tasked to commit the attack, recovered passports and
gave them false documents. They then separateky ddrain to
Paris.”
Application Record, Tab 3, p. 42
(b)  This certified statement (represented to be trai@xplicitly based on 1999 “very
specific” intelligence received by the French ilgeince service, the DST,
received from an utterly anonymous source in unknamivcumstances. It is
unknown whether these intelligence assertions wased on human sources or
other intelligence methods or analysis/opinion s&hornFerrasandTrochym all
of these unsourced, uncircumstanced, anonymoudligetece assertions of
responsibility and operational method are “unacaapt for use as evidence in a
criminal proceedings in a Canadian court.
Application Record, Tab 3, p. 41
(c) More to the point concerning serious misrepresemtahowever, this intelligence
was received and stated in a DST “report dated|A@j 1999” (p. 41). This
alleged report was therefore in the hands of Frenuthorities, according to their
own representations, for over 8 %2 years by the tinéhe certification of the
Record December 11, 2008. There can have beengwstainty or mistake as to

what this allegedly “very specific” intelligencesasted.

Application Record, Tab 3, p. 41
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The French claim certified in the Record that th& team” and Hassan Diab
(alleged by this unsourced intelligence to be tbmlb maker and the “Alexander
Panadriyu” who purchased a motorcycle) used fabssgorts to enter France

from Spain is at the heart of the cggesented in support of the extradition of Dr.

Diab. This claim reaches throughout the certiflRdcord, is re-asserted in
referring to other material, and is claimed to berfoborated” by passport stamps
in Hassan Diab’s 1980 passport recovered in thegssson of one Ahmed Ben
Mohammed in 1981. This claim is at the heart @f $kory told by the certified
Record (by the unsourced intelligence), that the. RBEO did the Copernic
bombing, that Hassan Diab was a member of theehintand that he and they
“did it” by entering France from Spain using fajsgssports. The passport stamps
of entry to Spain September 20, 1980, and exit f&pain October 7, 1980, in
Hassan Diab’s 1980 passport are then claimed by ctréfied Record to
“corroborate” the intelligence assertion. The fhett there is no stamp of entry to
or exit from France in this passport “fits” withetlintelligence claim that the real
passport was not used to enter the target courtayice. The intelligence claim
is essentiato the French case because without the false padsspon Hassan
Diab’s passport would prove he was in an entireffeent country when the
crime occurred; the passport and its stamps woulereise be objective
exculpatory evidence.

The essential “false-passport-to-enter-France’ntléan unsourced intelligence
claim) at the heart of the French case is reasbénteugh the case and purports

to give meaning to other material (like the passptamps):
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“The terrorists arrived from Beirut with false ppests...” (p. 38)

“The DST stated in this respect that ‘the use afinal documents
to enter or leave a bordering or neighbouring cgutat that where
the attack would be perpetrated, and subsequerdljiding false
documents required for moving in the country whéesoperation
would be carried out, was the usual method of Miehst
terrorist organizations and, moreover, the sameusazberandi
was indicated in the report of April 19, 1998ince false
documents had been given in Madrid, in exchangep&ssports
that allowed the arrival in Spain, to members & Rue Copernic
hit team, to ensure their passage and movementramce.”
(emphasis added). (p. 49)

“Two attacks were planned in Europe, one agairstnagogue in
Milan and one against a synagogue in Antwerp, backtwere two
hit teams: Ahmed Ben Mohammed had taken the atithen
passports of the hit team members tasked to cotmaifntwerp
attack, namely those found on his person (includigssan
Diab’s) and had given them fake papers for therwottinue their
route ...” (p. 53)

“As a result, following were the elements obsenaed Hassan
Diab’s passport of May 10, 1980: ... page 12: a Hpawisa no.
5314 issued September 17, 1980, by the Embassypaih Sn

Beirut, a stamp of entry into Spain on September280 ... and a
stamp of exit from Spain dated October 7, 1980."48)

“On this issue, it would be appropriate to not lsgght of the fact
that the 1980 passport was in itself compromisiagt &ontained
entry and exit stamps in Spain that could be linteethe date of
the commission of the Copernic attack (Spanish visa 5314
issued in Beirut on September 17, 1980, stamp oy @m Spain of
September 20, 1980, and stamp of exit from Spai@abber 7,
1980).” (p. 64)

“Examination of his passport moreover demonstraited Hassan
Diab, as indicated by the DST in their April 199@port had

indeed come to Madrid from Beirut before the Ruep&nic

attack, and had left there again afterwards. €lement attested
the reliability of the information obtained by tRET, which was
only the continuation and corroboration, in a muebre specific

form, of the information obtained shortly after th&ack from

foreign services on the involvement of a LebanesenfBeirut

whose first name was Hassan.” (p. 71)
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Application Record, Tab 3, at pp. 38, 41, 42,488,
53,64, 71

As will be explicitly clear from the foregoing, thiessential “false-passport-to-
enter-France” claim is at the heart of the stolggadly told (in the Record of the
Case) by the unsourced intelligence and then allgg&orroborated” by the
passport and Ben Mohammed material. It is notsafaied or passing assertion
of fact — it is an essential claim repeated over @ver to give meaning to the Ben
Mohammed and 1980 passport material. This ineglleg claim “fits” evidence
of passport stamps and makes them appear incwpattir gives the stamps
inculpatory meaning when on their own they wouldelxeulpatory in nature. It
makes the passport stamps conveniently “corroh@ratiof the unsourced
intelligence. Further it gives purported nefariomganing to the seizure of
Hassan Diab’s passport in 1981 in the possessioBeof Mohammed (even
though this meaning results from mere intelligefsegpositions”). It is therefore
a fundamentally important and central assertiotheénRecord of the Case against
Hassan Diab that the certifying authority, Mr. Ticke, (being under a duty of
“fairness and good faith”, of “utmost diligence aodre” to be accurate — the
duties made clear ikRerras Thomlison Tarantino and Tollman) offers to the

Ontario Superior Court as reliable and truthful.

On November 12, 2008, the Requesting Stateeptes to the Ontario Superior Court

materials (from the “Legal Offices of Mr. Marc Tidic, Vice President of

Investigation”) that it also offered as reliabledamuthful. The November 12, 2008,

Application of the Requesting State, founded onemials prepared by Mr. Trevidic, the

certifying authority of the Record of the Case,geded the certification of the Record by



39

only 29 days. The November 12 Application waseanparteone, attracting the same
type of duty of scrupulous candour (noted by Moslgy in Almrei) that applies to a
Record of the CaseThomlison Ferras Taranting Tollmarn). The November 12
Application was supported by the Affidavit of RCMFbrporal Tran who in turn relied
for his sworn assertions on the Appendices co-aathdy Mr. Trevidic. These
Appendices were, for the most part, “Internatioetters Rogatory” from the “Tribunal
de Grande Instance de Paris” and from Mr. Trevidithe appendixed International
Letters Rogatory were delivered under seal of theidtty of Justice of France. These
International Letters Rogatory, sealed by Fran@gmesl by Mr. Trevidic, sworn to by
Cpl. Tran (“I believe the following to be true”)rea “cogent evidence” of factual
assertions made by France and the certifying amyhblr. Trevidic, factual assertions
based upon which France sought action from the ri@nt8uperior Court, factual
assertions that France and Mr. Trevidic offeredhs court as true. The agent for the
Requesting State, the Attorney General of Canaglaresented to the Superior Court
Judge (Maranger, J.) that there were “reasonabteingis to believe” the “facts”
described in the Tran affidavit “and its appendiceSlearly, therefore, these appendixed
International Letters Rogatory presented by Framzkthe Attorney General are “cogent
evidence” of the factual assertions made and heild by the Requesting State as
scrupulously true.

Application Record, Tab 1

pp. 1-3 Application

p. 1 Tran Affidavit
(@  Appendix B to the affidavit of Cpl. Tran represefslditional Information” on

the “Statements of Facts” set out in Appendix Appandix A is “a letter rogatory
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issued on January 7, 2008, by Mr. Coivre and Meviltic’. Appendix B is a
letter rogatory issued on June 5, 2008, emanatom the “Legal Office of Mr.
Marc Trevidic”. Appendix B asserts the following &ctually true, based on
“Information obtained from the DST™:

“It may be recalled that at the time the terroaitaicks, particularly
of Palestinian origin, were very frequent in Eur@oel that border
controls were particularly tightened.

Activists who were still unknown to the specializggtvices had it
in their own interest to cross borders with themlridentity papers
and use false documents only after they entergtiarconcerned
country.

With this reasoning, it was perfectly logical thdassan DIAB
entered France with his real passport, left in ghme way, and
used the false passport in the name of PANADRIYQdgerate on
French territory.

It goes without saying that the false passport &dalse stamp of
entry into French territory in order to, in the ead an unexpected
verification, be able to justify this ‘legal’ entrgnd not arouse
suspicion.

That, moreover, was exactly what happened for Aldra
PANADRIYU, controlled for a theft of cutting plierand who
could then justify his presence on French territhrgnks to the
false entry stamp dated September 15, 1980.

That can also explain that Ahmed BEN MOHAMED watadeed,
shortly before the Antwerp attack, not only withsta papers but
also with Hassan DIAB’s real passport, which prdpdte had to
hand over to DIAB for him to be able to legally asafely enter
Belgian territory.”
Application Record, Tab 1, Appendix B, para 13
(b)  The above assertion is claimed by Mr. Trevidic ppa&ndix B to have come from

“information obtained by the DST in 1999”, inforn@at (unsourced intelligence)

that was “more specific” than prior unsourced iligehce. This was exactly the
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same source claimed as the basis for the Recdalée-passport-to-enter-France’
assertion certified by Mr. Trevidic only twenty-eirdays later in December,
2008, and set out above in paragraph 29. The Rexfahe Case asserts (p. 41)

that this “very specific” intelligence revealed tlenodus operandi of the

Copernic_perpetratorsThis “very specific” intelligence report had Ineé@ French
authorities’ hands since 1999.
Application Record, Tab 1, para 10
(c) The glaring and seriousr{fodus operand) contradiction between the important
assertions offered as true in the Record of thee Gasl the Application of the
Requesting State, both assertions made by the e#froml and both allegedly

based on the identical “very specific’ source, amanifest when they are

juxtaposed:
Appendix B to November 12, 2008 Record of the Case certified
Application of Requesting State December 11, 2008

“In 1999, when the DST obtained the * “As the hit team responsible for carrying

names of the persons presunedhave out the attack was supposed to come to

participated in some capacity arather Paris from Madrid by train using false

in the Rue Copernic and, for certain identity documents given in Madridp.

among them, in the Antwerp attack, 42)

Hassan Diab was not known to be a

part of a Palestinian terrorist gralip e “personswho carried out the

(para 11) reconnaissance in Paris in August
received in Madrid, members of the team

Information obtained from the DST tasked to commit the attack, recovered

revealed that the Rue Copernic hit teanm their passports and gave them false

had come to France from Spain and hafd documents They then separately took a

then left again for Spaih(para 13) train to Paris (p. 42)

“It may be recalled that at the time the * ‘“the DST stated in this respect that ‘the

terrorist attacks, particularly of use of original documents to enter or

Palestinian originwere very frequent leave a bordering or neighbouring

in Europe and that border controls werg countryto that where the attack would be

particularly tightened Activists who perpetrated, and subsequently providing

were still unknowrto the specialized false documents required for moving in
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services had it in their own interest to the country where the operation would be

cross borders with their real identity

papersand_use false documents only aftef East terrorist organizations and, moreover,
they entered in the concerned country the same modus operandi was indicated in
With this reasoning, it was perfectly the report of April 19, 1998ince false
logical that Hassan Diab entered France documents had been given in Madliid
with his real passport, left in the same exchange for passports that allowed the
way, and used the false passport in the arrival in Spain, to members of the Rue
name of Panadriyu to operate on French Copernic hit team, to ensure their passage
territory.” (para 13) and movement in Francgp. 49)

(emphasis added) (emphasis added)

(d)

These flatly contradictory assertions of fact al@ssic examples of things that
speak for themselves: they cannot both be truecandot be mere mistakes or
typographical errors — both contain detail ratiotiay the respective and
contradictory claims. Both identify as the basis the assertion the identical
“very specific” 1999 DST information that had beenFrench hands for over
eight years. Both were offered by the RequestitjeSas true and reliable
assertions of fact to the Ontario Superior Couertty-nine days apart in 2008.
At least one of these claims is untrue, seriousiyue. It is not the duty of the
extradition judge to resolve serious and unexpthirentradiction by the

Requesting State of its own Record of the Caseis the responsibility of the

Requesting State, in its versions of the very samatters, to be reliable and
consistent, not to tell two very different, verycamsistent stories. Such
circumstances reasonably and gravely call into tquedhe reliability of this

crucial assertion in the Record of the Case. Gihenassertions in the Appendix
to the November 12 Application, the key “false-pastto-enter-France” claim

and the related corroboration claims in the Reoditie Case cannot be true.

carried out was the usual method of Middle-
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Unsourced intelligence is, unfortunately, open talleability and manipulation.
That is one of the reasons it is “unacceptableCamadian criminal proceedings.
It is “secret” and sources remain anonymous, cigtances undisclosed (even
torture). One can make all sorts of claims abolatwntelligence reveals or is,
and thus the duty of “fairness and good faith”, ¢ty of “utmost diligence and
care” for accuracy and truthfulness must be rigsipenforced by the courts, in
defence of their own integrity and the fairnesshefir proceedings. France’s own
cogent documents prove a major and revealing adiotran on a central assertion
of fact that goes to the heart of the Record of @lase. France’s own cogent
documents destroy the reliability of key assertiaestified (that are repeated
throughout the Record) and of the purported “casrabon” claims also certified
by Mr. Trevidic.

The International Letters Rogatory set out in ApperB of the November 12,
2008,ex parteApplication to the Superior Court by the Requeastitate antedate
the Record of the Case. They are asserted to béwitue. But these ‘truthful’
assertions do not “fit” the objective passport evice in an inculpatory way. Mr.

Trevidic's assertion that “Hassan Diab entered &ganith his real passport, left

in the same wayand used the false passport in the name of Pignadroperate

on French territory” is clear. It means that, &avé been involved in the crime as

the bomber/motorcycle buyer/hotel registrant, HasB&b's passportbecause

“border controls were particularly tightened” aethme, would have to have a

stamp of his entry to France and another of. exhlie passport does not have such

stamps, flatly disproving Mr. Trevidic's Letters gadory factual assertion of
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Hassan Diab’s involvement, proving in fact the ioece of Hassan Diab: the

real bomber entered France with his real passpartHassan Diab did not — he

was in an entirely different country at the timEo overcome this serious problem

that real and objective evidence (the passporproved the intelligence claim,

the Record of the Case simply changed the inteligeclaim to make it “fit”. In

only twenty-nine days the claim (asserted to be)tthat Hassan Diab entered

France with his “real passport” became Hassan Brabred France with a “false

document”. This expedient resolved the problenexdulpatory evidence and

created corroboration out of exculpation. There nis other _reasonable

explanation available on the French material betbi® Honourable Court. And

France has offered no explanation. France “stemds”.

There are four significant consequences of theraesin of reliability of the

Record of the Case “false-passport-to-enter-Frarstety occasioned by the

cogent evidence of the Requesting State’s ownhtalitdocuments:

(i)

Because this false passport assertion is so cdatral
the case set out in the Record, destruction of its
reliability casts doubt in turn on all major asgeTs

in the Record. The faith and fairness duty imposed
unequivocally by the case law is seen to have been
seriously, even flagrantly breached. The intellgen
claim has been “manipulated” (to use Justice
Doherty’'s language inlLarosg to make it

inculpatory and to make “corroboration” out of



(ii)

(iii)

45

exculpation. As set out above, the false passport
story and assertions are repeated throughout the
case and are used to claim inculpatory meaning in
other material in the case, like passport stamps an
Ben Mohammed having possession of the 1980
passport in 1981. The false passport assertion
permeates the rest of the Record and cannot be
isolated from it. It infects with unreliability éhrest

of the Record of the Case; what now can be
believed or treated as reliable?;

The “corroboration” offered by the passport stamps
and the possession of the 1980 passport by Ben
Mohammed a year later are destroyed. The 1980
passport and its stamps prove Hassan Diab never
entered France — he was in another country at the
time of the offence. Ben Mohammed would not
have Hassan Diab’s passport so that the lattedcoul
cross a border to the target country with a false
passport;

The objective evidence of the passport, its stamps
and lack of stamps, proves Hassan Diab’s

innocence. It exculpates him. The real bomber
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used his real passport to enter France and Hassan
Diab did not;
(iv)  The Requesting State’s own ‘truthful’ document

destroys the related claim that false passporte wer

used to enter Belgium to perpetrate the 1981

bombing (Antwerp) (pp. 53 & 70 Record).
For the foregoing reasons, it is respectfullybrsitted that this significant
misrepresentation/contradiction at the heart of Reeord of the Case, proved by the
Requesting State’s own “cogent” evidence (offeredtraie to the Superior Court),
justifies the entry of a stay to prevent an unfxtradition hearing (on false and
manipulated material assertions) and to preventatack on the integrity of the
certification process which is the foundation of thanadian extradition system. This is
no minor or isolated false assertion but a keyrésserepeated throughout the certified
Record and reaching into other material in the Repuoirportedly to give such material
(falsely) inculpatory meaning. It is the hearttbé unsourced intelligence case against
Hassan Diab that reaches into other material. Swelmipulation disentitles the
Requesting State from further resort to Canadiatradition process to secure a
committal. It is the clearest case of abuse ot@se calling for a stay of proceedings.
This serious misrepresentation/manipulation doéshmwever, stand alone as justifying
the entry of a stay — there is much more. A pattdrsystematic misrepresentation is
revealed by the Requesting State’s documents.

U.S. v. Cobpsupra, at paras 33, 35-37, 43-44, 52

U.K. v. Taranting supra, at paras 28, 30, 31, 44, 55-57
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U.S. v. Tollmansupra, at paras 10, 140, 145, 149

U.S. v. Shulmarsupra, at paras 44-45, 50, 61

Misrepresentation (Contradiction, Inaccuracy, Omission) Number 2:

(@)

The Record of the Case certifies informatiomgtrof it “only suppositions”) on
the bombing in Antwerp, Belgium, October 20, 198§, in effect, similar fact
evidence allegedly corroborating the assertion agddn Diab’s involvement in
the 1980 Paris bombing. Just as Hassan Diab isrtedsby unsourced
intelligence to be responsible for Rue Copernic,ihaimilarly asserted to be
responsible also for Antwerp and the Record ofG@hse claims a “clear link” or
“analogy” between the two bombings. Antwerp iseatesd in the certified Record
(pp. 52 — 54), like Copernic, to have been (i) -&#mitic with a “synagogue
targeted by the attack” (p. 53); (ii) the “suspédtayed, like Copernic, in a hotel
beforehand; and, (iii) Antwerp, like Rue Coperriit/olved a major explosion,
deaths, injuries and damage (“Material damage wasiderable, but above all
three persons were killed while about hundred weperted injured”. p. 35). In
addition, the same (misrepresented, as set oueabifalse passport” claim made
about Copernic, based on unsourced intelligencenade of Antwerp (p. 53).
Thus, the certified Record attempts to portray itifermation in its possession
about Antwerp as showing similar fact “clear linkgith Copernic, and in both
cases sheer intelligence attributes responsiltitityfassan Diab. Antwerp and
Hassan Diab’s alleged involvement is asserted tmborate the Record’s claim

of his involvement in Copernic.
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Application Record, Tab 3 (Record of the Case), 3.
52-54

As authoritatively resolved iThomlison Almrei, Tarantino and Tollman the
Requesting State is under a clear duty of “utmeostdgfaith and candour” in the
representation of the information in its possessiorthe Record of the Case.
Representations must be based on “all of the irdition including that which is
unfavourable to their case.” Justice Moldaver'ssage “that full, frank and fair
disclosure must form the cornerstone of the reajrthe case and, minimally,
there is no room for lack of diligence and caregre¥f it were inadvertent or
misguided.” “Material facts” (adverse to the ciéetd claims) must not be edited
out or “buried” in documents other than the cextlfiRecord. Yet that is exactly
what has happened in respect of the Antwerp ceditifissertions in this Record:
the duty of fairness and good faith, of full andrfk candour has been breached,
material facts adverse to the certified claim hbeen edited out of the Record
and remain “buried” in other Requesting State dasnist The representation of
Antwerp is utterly distorted and rendered mislegday the fundamental breach
of the duty of fairness, good faith and candouhe information about Antwerp is
a serious misrepresentation of the actual intelligereceived.

U.S. v. Thomlisgrsupra, at paras 31, 32

Re Almrej supra, at para 500

U.K. v. Taranting supra, at paras 34-39, 45-46, 55-57

U.S. v. Tollmansupra, at paras 10, 140, 145, 149



()

49

The report of “the French Examining Magistrate mai@e of the Copernic case”

(referred to at page 35 of the certified RecortiDdsdocuments D2328 — D2331)

is cited as the documentary basis for the Antwegedions. D2328 — D2331 is

the October 28, 1981, report of Guy Joly, one of Whevidic's predecessors as

examining magistrate of the Copernic bombing whigrated in Belgium to

gather information from Belgian officials about tA@twerp bombing. This is,

again, the Requesting State’s own document andnt@yédence concerning the

actual information in French possession conceriiiiegAntwerp bombing, from

its own investigating judge. The following infortian is disclosed in the report.

(i)

Application Record, Tab 4 (D Documents),
p. D2331

The French investigating judge states that Belgian
investigative authorities (the Belgian Prosecutog,

judge in charge of the investigation, the Belgian
police) believe that Antwerp may well not be an

anti-Semitic bombing but rather an anti-capitalist

attack — the bombing was outside the Antwerp
“diamond distribution group computer terminal”
building. The synagogue in the area was
infrequently attended and was under police
surveillance, i.e. not a likely target. “Furthemap
the diamond distribution centre computer could
have been an objective for extremists focusing on

attacking one of the symbols of capitalism.”
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Application Record, Tab 4, D2330

The bombing “suspects” who stayed in the hotel are

known to police and named Kathleen Hill, an

Englishwoman, Hasan Akbalickci, a Turk, and
Atman Yusuf. All three were in the hotel since
October 16, 1981 (four days before the bombing)
and left the hotel “quickly” only an hour beforesth
bombing October 20th. Hill's brother-in-law was a
convicted I.R.A. terrorist.
Application Record, Tab 4, D2328

The explosive in Antwerp was 50 kilograms that
could be a mixture of TNT and HMX, this latter an
American explosive imported by a Belgian firm.

Unlike Copernic, there is no suggestion of the use

of penthriteas described in Appendix 4, the report
of Henri Viellard, to the Record of the Case: the
Copernic explosive “weighed a minimum of ten
kilograms” and was composed of “the presence of
penthrite in significant quantity and a small quignt

of a second nitric ester that could be nitroglyeri
or a degradation product of penthrite” (p. 19

Record). “Palestinian terrorists” use
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“Czechoslovak-made Semtex, a penthrite-based
explosive” (p. 38 Record).
Application Record, Tab 4, D2328

Application Record, Tab 3, p. 38 and
Appendix 4

(iv) Two claims of responsibility were made for the

Antwerp bombing the terrorist group Black

September (famous for the Munich Olympic

massacre) and the terrorist group Action Direct

(Belgian chapter) both claimed to have executed

this bombing.

Application Record, Tab 4, D2330

Actual information in the possession of the ReqngsState contradicts the
assertions of “clear links” between the Copernid &mtwerp bombings. More
seriously, this information has been suppresseu fitee Record certified by Mr.
Trevidic. These “material facts” have been “buti¢al facilitate a similar fact,
mutually corroborative picture of the two bombinglsen none exists. Antwerp
actually appears on the information available toweh®een an anti-capitalist
bombing perpetrated by known, named suspects (ass&h Diab) with terrorist
ties, using a much different and larger explosivent Copernic and for which,
unlike Copernic, two major terrorist groups havairded responsibility. In order
to create an inculpatory picture, the RequestirgeStas edited out all this highly
relevant and material information (adverse, obJigus its interest in portraying

similarities between the bombings) in favour indted misleading and self-
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serving “suppositions”. In breach of its duty aftrhost” fairness and good faith
the Requesting State has by flagrant negligencgesign misrepresented in its
certified Record the actual information about Ampvén its possession. The
result is an unfair representation of the evideziog a demonstrably misleading,
unreliable, Record of the Case. The result is @ahfair extradition hearing cannot
be conducted on a Record of serious and repeata@pnesentations. The result
is that the integrity of Canada’s extradition systand process is compromised.
The Requesting State has, by its complete fail@irdue diligence in honouring
the duty of fairness and good faith disentitle@litérom pursuing an extradition
committal order.
33. Misrepresentation (Contradiction, Inaccuracy, Omission) Number 3:

€)) The Record certified by Mr. Trevidic on behailfthe Requesting State asserts (p.

50), based on a DST (unsourced intelligence) regared April 20, 2001, that

Souhaila Sayeh “a former PFLP-SO member” had, cbading to a reliable

source of the servitecarried out reconnaissance in Paris in 1979” floe

bombing in 1980 (emphasis added). This claim paspo connect PFLP-SO to
the Paris bombing and Souhaila Sayeh to Hassan @fabis also alleged, based
on unsourced intelligence, to have performed reamsance for both Copernic
and Antwerp: “Like Hassan Diab, one of the persmas mentioned as carrying
out reconnaissance for both the Rue Copernic atitadkthe Antwerp attack.” (p.
52)

Application Record, Tab 3, pp. 50 — 52
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D4052 is cited at p. 51 of the certified Recordl is a DST report on Souhaila
Sayeh dated March 18, 2008, and is a document peddby officials of the
Requesting State (“Phillippe Chicheil”, Command®S$T) that is explicitly
referenced in the record as a documentary basiadsertions in the “Souhaila
Sayeh” (pp. 50 — 52) section of the Record. tdgent evidence of information
in possession of the Requesting State at the timexplicit claim was made in
the Record of ‘“reliable” information that Sayeh fpemed 1979 Paris
reconnaissance in advance of the 1980 bombing.

Application Record, Tab 4, D4052/6
D4052 stated, a year and a half before the iRlewas certified, that in fact Sayeh
was hospitalized “four or five months in Praguednefreturning by car to Iraq at
the end of 1979.” Therefore, the DST Commandeedhahe claim that she came
to Paris to conduct surveillance on prospectivgetsr in fact “seems erroneous”.
The DST concluded “Therefore, it is difficult to tpher in Paris on the same
date.”

Application Record, Tab 4, D4052/6
The very hospitalization for an extensive perio 1979 that indicated the 1979
Sayeh surveillance claim was “erroneous” is refieteein the certified Record by
Mr. Trevidic (“After a long hospitalization she vehed to Baghdad in late 1979":
p. 51) but edits out the statement that the suaveié assertion appears to be an
error. Instead, the certifying authority (Mr. Tigi) asserts in the Record that
the surveillance claim is “reliable”.  The statemeabout the lengthy

hospitalization and return to Iraq comes directiynf D4052/6 but is edited to
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give it an inculpatory meaning instead of its texeulpatory meaning. This is
exactly the type of misrepresentation by editingriggl in Thomlison Almrei,
TarantinoandTollman It demonstrates yet again at the least the oetebhilure
of the duty of “utmost diligence and care” for aamy in this Record and the
“careless, cavalier approach by the certifying poogor to the process of
certification.” It reflects misleading by “buryihginconvenient (adverse)
information. Precisely as ifhomlison this demonstrates that the certifying
authority “knew or ought to have known” that they&a surveillance assertion
“was not portrayed in a full, frank and fair marinand that this rendered its
representation “misleading”, constituting an abaterocess. At the worst, this
demonstrates a pattern of misleading manipulatiothe Record to make the
French case look (falsely) more inculpatory in ortee justify extradition. In
either case — complete failure of due diligencepattern of manipulation — it is
the most serious of abuses and the clearest caaestay.

U.S. v. Thomlisgrsupra, at para 31

U.K. v. Taranting supra, at paras 30 & 38

U.S. v. Tollmansupra, at paras 10, 140

Re Almrej supra, at paras 154-164, 413-424, 438, 453,
480-503

34, Misrepresentation (Contradiction, I naccuracy, Omission) Number 4:

€) The Record of the Case repeatedly assertinfloamation received states that the
Copernic bombers came to France by train from Saathreturned to Spain from

France the same way (pp. 42, 48, 49, 53, 64, Thjs is an essentiahtelligence
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claim given the reliance (set out above in paragra®) on the 1980 passport
stamps as “corroboration”.
Application Record, Tab 3, pp. 42, 48, 49,@3,71
Among the information sources claimed in thedd certified by Mr. Trevidic
are “particularly well informed newspaper articlesich as the October 3, 1984,
article in Libération authored by Anette Levy Witla The Record asserts that
this article, “Israel solves the Copernic mystewds “much more specific about
the ones who were responsible for the CoperniclattaThe certified Record
attributes both importance and reliability to thspecific” and “well informed”
source as it emanated, allegedly, from “prominerddlis” and “archives in Tel-
Aviv” and “solved the bombing ‘mystery’.
Application Record, Tab 3, pp. 39, 40
In its entirety, this is what the certified Red states is the “specific” information
received from this source (p. 40):
“Another article of the LIBERATION dated October 3984,
entitled, “Israél perce le mystere Copernic” {ldramlves the
Copernic Mystery] by Anette LEVY WILLARD, was muchore
specific about the ones who were responsible fer @Gopernic

attack.

The journalist said she obtained information fromorpinent
Israelis and that she had access to archives wAviel

She claimed that the attack had been committechéygtoup led
by Salim ABU SALEM, dissident of George HABASH, neiwn
the PFLP-Special Command, also referred to as PDP-

Salim ABU SALEM, according to this article, had ‘withdraw
into South Yemen due to the invasion of LEBANON Ibsael in
1982."
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This group ceased all terrorist operations in 1288prding to the
information gathered by the journalist from therdakslis” who
added that Salim ABU SALEM'’s wife had in fact baemprisoned
by the Israeli army at the time of the invasionS®UTHERN
LEBANON. She was ultimately released, along wittheo
Palestinian prisoners, on a date that was notatelicin the article
(D2950).
Application Record, Tab 3, p. 40
Conspicuous at the end of the above quote asrélfierence to “D2950", the
purported source document for the Record’s cedtifissertions. D2950 actually
states that Israel has “identified the perpetraddthe murderous attack” and has
“the entire history of the attack in their architesThe perpetrators and the

operational history of the attack are set out expfi “three Palestiniaris

committed the Copernic bombing using “a booby-teppmotorcycle” and

afterward, “the three men took off in a rented aad returned to Beirut via

Germany (emphasis added). D2950 is cogent, indeed vienbavidence of the
“particularly well informed” article. Mr. Trevidicthe certifying authority, was
careful to assert in the Record the reliabilityvdfat he called “well informed”
information that was “much more specific” about wtmmmitted Copernic and
how. He was, however, careless in the extremeniitting or editing out or
“burying” the key particulars of the article thatrée Palestinians perpetrated the
attack and then fled in a rented car, travelling @ermany to Beirut. This was
clearly information of which he was aware (sinceréierred specifically to the
article) and that he knew came purportedly botimfeauthoritative (“prominent”)
Israelis and Israeli archives. He knew, when fyéniy the Record, that this

“particularly well informed” information source ihmed this highly material



()

57

information (surely in the Israeli “solution”, this the key informatior- who and

how). The Libération article is a short one, oaggin length. Yet he omitted
this critically relevant information when certifgnthe Record. Of course, the
information he “buried” was extremely unhelpful (tee Requesting State) when,
in December, 2008, he certified the case: by puant the case was that the
bombers included a Lebanese (not a “Palestiniaaf)ed Hassan Diab who came
from and returned to Spain via train and false pags Fully and fairly
disclosing that the “well informed” source actualgrvealed that the bombers fled
France by rented car to Germany would destroy tisowrced, uncircumstanced
Spain-to-France-and-back-by train-with-a false-pagsintelligence case that the
certified Record would assert. This “well inforniglley information would not
“fit” the intelligence case assembled in the Recordnd so, like the ‘real-
passports-used-by-the bombers’ information refetoad paragraphs 29 — 31, the
inconvenient information was edited out. A falsel anisleading picture results
of this “well informed” article: key exculpatoryaterial has, by omission, been
turned into information consistent with the Recerliculpatory claim.

Application Record, Tab 4, D2950

At the very least this misrepresentation is gebdther significant example in a
pattern of misrepresentations in this Record ofGlase of a complete failure of
due diligence to be scrupulously accurate and mdbary” adverse information.

It reflects the scale and scope of the repeatealches of the recognized duty of

good faith and fairness on the certifying authoatyhe Requesting State. At the
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most it is yet more evidence of a gravely distugbpattern of “manipulation” of
the material presented in the Record to make tt tifie case for extradition. In
either case it is the worst case of repeated $gmf misrepresentations yet to
come before a Canadian extradition court and tharekt case for a stay. Yet
there is even more.
35. Misrepresentation (Contradiction, I naccuracy, Omission) Number 5:

€) Referring to the *“very specific” April 19, 1999ntelligence that allegedly
revealed “the very identities of the perpetratdrthe attack”, and that purports to
attribute group and personal responsibility to BELP-SO and Hassan Diab,
respectively, the Record of the Case certified by Mevidic asserts (p. 42) that
Hassan Diab “was known, according to this inforomtias being a ‘Lebanese
national and a member of PFLP-SO in Beirut in 1980This assertion is
followed by the following statement: “Regarding timformation obtained [about
who did Copernic and how], the DST had the follogviopomment: ‘The
information seems likely, to the extent that aél tames cited (with the exception
of one ...Comment added by the writer of this brief [Mr. Ticke] and does not
appear in the DST document: We are not able taatd the name cited at this
place by the DST with the ongoing investigationibig not Hassan Diabyvere
already knownto our service as definite members of the PFLPaS€igned to
cells to take on the task of preparing and carrgingattacks™ (emphasis added)
(p. 43). The Record certified by Mr. Trevidic ikarly asserting that the 1999
intelligence “seems likely” (i.e. is corroboratetdecause Hassan Diab was

“already knowrfi in 1999 when the intelligence was received asdafihite
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member of the PFLP-SO assigned to cells” to cantyterrorist attacks There is

not only no evidence of this, but cogent evidermcthé contrary.

Application Record, Tab 3, pp. 42, 43
The International Letters Rogatory dated Jun20B8, from the “Legal Office of
Mr. Marc Trevidic” and co-authored by him (Appendi to the Requesting
State’sex parteApplication to the Ontario Superior Court of Novsen 12, 2008)

state: “In 1999 when the DST obtained the nawofethe persons presuméd

have participated in some capacity or anotherenRhe Copernic and, for certain

among them, in the Antwerp attack, Hassan Diab medsknown to be part of a

Palestinian terrorist groujpr rather was not listed as such, as his namenhfadt

already appeared in a legal case, as detailed t@igr (emphasis added).
Clarifying this parenthetical remark, the Letterogatory of Mr. Trevidic
continue: “For sure Hassan Diab, as far as heomarned, had never been
implicated in French proceedings in the past, hatd was a possibility that his
name should have appeared incidentally fact, that was precisely the case in a
trial that did not concern the PFLP directly butlufeats, in 1988, from the ‘Arab
political prisoners support group (CSPPA)” (empbaadded). The Letters
Rogatory then explain that the questioning of Ydutie<halil and Sana Salhab is
where Hassan Diab’s name arose, “incidentally” @88 (because it appeared,
with others, in the address book of El Khalil).

Application Record, Tab 1, Appendix B
The International Letters Rogatory make plain thmatl999, when the DST

obtained its anonymous information assigning peakand group responsibility
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for the Copernic bombing, Hassan Diab was not kndanbe part of any

Palestinian terrorist group (like the PFLP-SO)ndeed his name had only

surfaced “incidentally” in the questioning of EIl &W and his spouse on another
case. Mr. Trevidic has not merely “buried” thigtfan certifying the Record, he
has changed it completely (just like the ‘real-pasts-used-by-the-bombers’
information). In the Record he certifies the opmsiamely that in 199%hen

the intelligence was received, Hassan Diab waséaly knowf as a “definite

member of the PFLP-SO assigned to cells” to camtyterrorist attacks This was

an important assertion to make because it purpggrtedemonstrated
“corroboration” of the unsourced, uncircumstancednonymous 1999
intelligence. As the cogent evidence of Mr. Tréwvgl own International Letters
Rogatory demonstrates, this important Record ceatibn is untrue; indeed the
opposite is the case. Once again, the patternisrepresentation of significant
matters is demonstrated. All of these misrepredems serve to improve or
advance the Requesting State’s case for extradi#dinof them, individually and
cumulatively, compromise a fair extradition hearifigr Hassan Diab and
constitute an affront to the integrity of the Camadextradition process and
system that affords procedural advantages to a é¥igg State on the basis of
trust and good faith, fairness and candour in #pgrasentations certified in the
Record. They make a mockery of the concept oténgfied Record as “the fibre
with which the safety net of assurances” of acopatd availability of evidence

is woven. Cumulatively this pattern of successimificant misrepresentation in
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the Record of the Case constitutes the clearest ftasa stay as an abuse of
process.
U.K. v. Taranting supra, para. 38
36. Misrepresentation (Contradiction, I naccuracy, Omission) Number 6:
€) As part of its case asserting Hassan Diab&gatl culpability in the Copernic
bombing, the certified Record cites the journaistiformation of Xavier Colin
and Charles Villeneuve revealed in questioning thy Crime Squad” following
their February 1, 1983, Europe 1 radio programesehjournalists allegedly had
information received directly from “Palestinian itahts” and “one of the persons
implicated in the attack” (p. 40).
Application Record, Tab 3, p. 40
(b) The Record of the Case repeatedly (pp. 3743843) and consistently claims
that information received stated that two namesweentified as Copernic “hit
team” members: “a Lebanese named Hassan, codeAhmeer” who was
allegedly the Alexander Panadriyu who bought theéomeycle and placed the
bomb on it (pp. 38 & 42) and an accomplice, “a Baan, Abdallah, who uses a
Jordanian passport.” Such a certification of ceutts” the Record’s case
asserting Hassan Diab’s culpability as alleged megtde buyer/bomber (albeit
with unsourced intelligence).
Application Record, Tab 3, pp. 37, 38, 42, 43
(c) The full text of the certified Record’s represeitatof the ‘Europe 1’ information
is as follows:

“The Palestinian lead was also showed in a progyesadcast on
the EUROPE 1 radio station on February 1, 1983.
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Journalist Xavier COLIN in fact stated on that atoa in the
summer of 1982 when he was covering the siege oliBwith
journalist Charles VILLENEUVE that he met one o€&thersons
implicated in the attack who affirmed to them thia¢ said attack
had been committed by Palestinians (D2926 and D2927
Questioned by the Crime Squad, Charles VILLENEUVid a
Xavier COLIN, who covered the battle of Beirut beem June 8
and September 1, 1982, stated that they had oldtaifi@rmation
of Palestinian militants belonging to the most catlifaction and
one of the persons in charge had even given thesuffeciently
solid material element.” The militants had morecs@oken of not
one but several terrorist acts in Europe.

Both journalists refused to provide more details29P8 to
D2930).”

Application Record, Tab 3, p. 40
It will be seen from the foregoing that the Recasserts that this information
included a “material element” and referenced whd bammitted the bombing
(but without any names).

Application Record, Tab 3, p. 40
D2927, cited in the Record (p. 40) as documentatihaaity for the Europe 1
information certified, is the February 18, 1983pad of Principal Inspector
Richard Villibord that records the actual inforneati received. It is cogent
evidence of the document that the Record purpartsuimmarize and certify.
D2927 actually states: “For Copernic, there weve subjects, five men who

were partially identified, in particular, Alexand®&anadriyu, the man on the

motorcycle, who had left 10 kg of explosive in dathdgs on the vehicle. This

man, also known by the name of Abdullah, had aaluesh passport. Another

man, first name Ahmed, was Lebanegsrhphasis added).
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Application Record, Tab 4, D2927
The information in D2927, coming from someone aldly directly involved,

was that the bomber and motorcycle buyer was astt@Bn named Abdullah,

travelling on a Jordanian passport — not “a Lebamemmed Hassan codename

Ahmeer”. The accomplice was a Lebanese named “Ahmed” Hwdsan).

Although D2927 is explicitly cited as the infornatal source for the Record’s
assertions, the key or “material elements” of tbewnent, the names of the men
involved and their roles, was omitted, edited dhyried”. It is clear that this
information was adverse to the Record’s certifiebestion that information
received named “a Lebanese named Hassan” as th@maywée buyer/bomber
Alexander Panadriyu. Information received in D2@27ually named the bomber
Panadriyu as a Jordanian named Abdallah. Butwisld not “fit” the case
portrayed by the Record and so was simply excigedrbission. The certified
Record misrepresents in asserting that informatereived named Hassan (a
Lebanese) as the bomber/motorcycle buyer when D288€ explicitly in the
Record as a documentary information source, inhtm&med Abdallah (a
Jordanian) as that man. Once again the inconvemérmation is “buried”,
edited out, conveying a false picture of informatreceived as to the identity of
the bomber. The bomber’s identity and purporte@hjable information about
that is not a minor matter in a bombing case s H significant misrepresentation
to misstate (by active assertion and by omissiofjrimation received on this
critical fact. Once again, the duties identifiadThomlison Taranting Tollman

McVey and Almrei have been breached. These are not isolated, minor
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misrepresentations; they are multiple and significaa pattern of serious
misrepresentation occasioning the clearest case$tay as an abuse of process.
37. Misrepresentation (Contradiction, I naccuracy, Omission) Number 7:

€) The Record of the Case characterizes (p. 68)“hlearing” of Nawal Copty
November 24, 2008, in the United States as hemlgdvefused to give details on
the nature of her relationship with Zaki Helou (supegarding Zaki Helou’s role
in the PFLP-SO)”. The Record also asserts thatthét very beginning of the
hearing, though, when she agreed to reply to questtoncerning her identity,
she mentioned the first names of her uncles andsaaiting notably an uncle
ZAKI. She was then asked to also state the fanalyes of her uncles and aunts,
not just the first names. She cited them as fdlo\&tof Helou, Azngel Helou,
Naiv Helou etc.’ ... but forgot to mention in thetlitte family name of her uncle
Zaki.” The parenthetical “supra” reference to Zélelou — “(supra regarding
Zaki Helou's role in the PFLP-SO)” — referred te timterrogations of Souhaila
Sayeh and this statement at p. 51 of the Recdsthe had then, late 1976 or early
1977, undergone paramilitary training in a Paléstincamp in South Yemen,
whose leader at that time was Zaki Hello (or Helol)

Application Record, Tab 3, pp. 51 & 68

(b) The Record is written at both pages 51 ando6gite the clear impression that
Nawal Copty had both a relationship with a tertdesder named Zaki Hello “(or
Helou)”, and that she was hiding the fact that she hadrecle named Zaki Helou
(leading to the further inference they could be and the same). Since Nawal

Copty had been Hassan Diab’s wife, her having ptepoterrorist associations
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with, and an uncle named, Zaki Helou was offeredh@ Record as alleged
further terrorist association evidence against Ba$ab.

Cogent evidence emanating directly from the lRsting State itself, document
D4052, the March 18, 2008, report of Philippe ChitHIDST Commander reveals
that there is no terrorist leader Zaki “Helou”. @2 is cited in the certified

Record as the documentary authority for the Sag#drrogation set out at p. 51.
Page 3 of D4052, which sets out in detail the rogation of Sayeh, reveals that
the only reference is to a “ZAKI HELLO”. There im® evidence Nawal Copty

has any relatives surnamed “Hello”. _The “(or Héfohas gratuitously been

added at page 51 by Mr. Trevidic in the Record bdifeed. This surname

change then purports to match or “fit” with thetfltat Nawal Copty has relatives
with the surname “Helou”. Philippe Chicheil, DSDBrf@mander, never suggested
or stated in D4052 the “HELLO” surname was or coh#l “Helou”. This is
purely and solely the convenient and self-servidditeon of Mr. Trevidic. Not
only does Mr. Trevidic add the “Helou” surname hatfigp. 51), he then drops
entirely the actual “Hello” surname when he writesd certifies the p. 68
assertion that Nawal Copty “refused to give details the nature of her
relationship with Zaki Helou (supra regarding Zadelou’s role in the PFLP-
S0O).” The effect is obviously misleading in anutpgatory way. It is a deliberate
addition and omission. It is not the function bé tcertifying authority to ‘make
up’ material to embellish the Record being cettifidt is flagrantly abusive to do
so. This is classic “manipulation” of evidence thre record as identified by

Justice Doherty (iharosa.
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Application Record, Tab 4, D4052
Furthermore, the actual transcript of the “Depositiof Nawal Copty” held
November 24, 2008, in San Francisco, Californiacagent evidence that she
simply followed the legal advice of her lawyer wihvas present not to answer
qguestions (“Mr. Topel: ... and it is my advice to rajent that she decline to
answer any questions concerning this subject mattevery broad sense ...”) as
she was lawfully entitled to do. She did not “(d) to give details on the
nature of her relationship with Zaki Helou”. Thege nothing whatsoever to
suggest that she hahy relationship with a Zaki Hello, terrorist lemdor any
“details” to give. She simply and lawfully declohéo answer the question “Q.
Did you have anyelations with Zaki Helou?” (emphasis added).islbnly the
deliberately pejorative wording of the Record verittoy Mr. Trevidic that leaves
(unfairly and inaccurately) the impression that Bad any such relationship and
had details to give. This is part of the patteirmdsrepresentation demonstrated
throughout this abusive Record.

Application Record, Tab 6, Deposition of Nawal Gop.
7,1.9-11

Yet further, a reading of the Deposition transcripteals that Nawal Copty has
various “Helou” and “Copty” relatives. The refecento uncle “Siki” (earlier
mis-spelled in the transcript as “Zaki” and coreecto “Ziki”) is to a “Copty”
relative. In the certified Record, Mr. Trevididees only to the “Helou” relatives:
“She was then asked to also state the family navhéer uncles and aunts, not
just the first names. She cited them as follovi&of Helou, Azngel Helou, Naiv

Helou, etc...” but forgot to mention in the list the familyame of her uncle Zaki”
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(emphasis added). The Record intentionally ledlvedalse impression that Zaki
(Ziki/Siki) is a Helou. And, the Record misleadingses the “etc.” instead of the
actual transcript evidence which reads, “So lggstgrom the beginning then. So
Etof Helou. Angel Helou. Badia Helou. Resette Helamin Helou. Naiv Helou.

And also Siki Copty. Fuad Copty. Zahia Copty. Anddia Copty (emphasis

added). There is no uncle Zaki Helou as the Reaoofdirly and misleadingly
infers, only an uncle Siki (Ziki) Copty. Mr. Tredic was present throughout this
deposition. He knows this material. Yet he hadted a misleading Record in
which a terrorist actually named “Hello” becomesweniently a “Helou” and
uncle Ziki Copty becomes Zaki Helou, the renamedtist. These subtle but
important manipulations of the actual evidence @aet of the continuing and
deeply offensive pattern of misrepresentations iegte for the clearest case for a
stay. They are flagrant and repeated breachebeofairness, good faith and
frankness duties set outTinomlison Taranting McVey TollmanandAlmrei.

Application Record, Tab 6, supra, p 13, . 25 34.1. 19

38. Misrepresentation (Contradiction, [ naccuracy, Omission) Number 8:
€) The certified Record asserts (p. 48) that thegedly key “corroborative”
document, the 1980 Hassan Diab passport, bearagat §0 of the passport,
stamps as follows:
“- page 60: five stamps, three illegible and tstamps of the ‘Lebanese

security service’ for exit by the Beirut internatad airport dated August
22,1980, and October 8, 19823978 and D4742)” (emphasis added).

Application Record, Tab 3, p. 48
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The Record re-asserts (at p. 64) that the pasbpre an October 8, 1981, exit
stamp from Beirut:

“... and the above-mentioned exit stamp of Lebanated October 8,
1981 (supra).”

Application Record, Tab 3, p. 64
This is an important claim to make because Oct8bé&®©81, is the date Ahmed
Ben Mohammed was detained in Rome in possessiblasgan Diab’s passport.
The passport stamp allegedly enables the inculpatsupposition” (Mr.
Trevidic’'s own word) set out at p. 53 of the Recthrdt Hassan Diab was with
Ben Mohammed on the flight from Beirut to Rome: htah seems to signify
that they were with him in the plane (cf the Lebaeait stamp dated October 8,
1981, on the May 10, 1981, passport of Hassan Diab)

Application Record, Tab 3, p. 53
Document D3978 is cited explicitly by the Recordlas documentary authority
for the Record’s assertion that the passport boleiaut exit stamp dated
October 8, 1981. D3978 is the February 15, 2088ont of Philippe Chicheil,
Commander, DST that deals with “Additional Inforioat on other Lebanese
passports Hassan Naim Diab used or that were ipdssession.” It is cogent
evidence of the actual content of the documentawyce cited by the Record.
D3978 is an investigative report pursuant to rogatcommissions seeking
information on the Copernic bombing. Those rogatmmmissions were being
conducted on February 15, 2008, at Mr. Trevididce: “We specify that

those two rogatory commissions are being condunealytat the office of Marc
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Trevidic, Vice-President, Trials, Tribunal de Grahmstance, Paris.” D3978

actually states as follows:

“Page 60: five stamps, three of which were illégiand two of
which were Directorate General of Security of Letrarexit
stamps dated illegible 22, 1980 and illegible 81 &f D3207)”
(emphasis added).

Application Record, Tab 4, D3978, p. 5
(e)  The wording of the assertion certified in the Recand the Statement in D3978
are _almostexactly the same (with a most significant diffeaenhand it is clear
that the Record assertion comes directly from theement in the investigative

report. The juxtaposition of the statements bedpeaks for itself.

D3978 Investigative Report of Record of the Case certified
DST Commander February 15, 2008 December 11, 2008
“Page 60: five stamps, three of which were “— page 60: five stamps, three illegible and
illegible and two of which were Directorate two stamps of the ‘Lebanese security
General of Security of Lebanon exit stamps service’ for exit by the Beirut international
dated illegible 22, 1980, and illegible 8, airport dated August 22, 1980, and October
1981 (of D3207)” (emphasis added) 8, 1981(D3978 and D4742)” (emphasis
added)

® What was “illegible” on February 15, 2008, someheignd one-half years after
French authorities came into possession of the NIg0, passport of Hassan
Diab (it was received August 31, 1999; see p. 4écdrl), has become
“October” only ten months later in the Record deti by Mr. Trevidic. D3978
is cogent evidence that the Record misrepreseigsriportant fact. In what
has already been demonstrated to be a deeply imgubpattern of

misrepresentation of significant matters in the dRéc this important
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misrepresentation further taints the Record. Inatwhas already been
demonstrated to constitute at best a completeréaitd due diligence and at
worst manipulation, this is yet another abusivenelet. How very much worse
than the two misrepresentations Trarantino and the misstatement of one
witness inThomlisonis this pattern of multiple serious misrepreseoiest
39. Misrepresentation (Contradiction, I naccuracy, Omission) Number 9:

€) In dealing with the evidence of Youcef ElI Khahd Sana Salhab, the Record
makes a number of misrepresentations and unsupppegrative statements.

(b) At the outset (p. 56), the Record asserts Biahalil and his spouse Salhab
were “heard as witnesses” in 1988 in Nice in a case involving PFLP or
PFLP-SO, of threats coming from the “Arab politigalsoners support group
(CSPPA)”. Cogent evidence strongly suggests, aastéhat these two were
detained and interrogated as suspects in the spodithreats, and Salhab was
required to give a sample of her handwriting (obely for comparison).

Application Record, Tab 3, pp. 56 & 59; Talb8933-51

(c) D3979/1 is the February 25, 2008, report of DSdmmander Chicheil that
recounts the detention and questioning of El Kraaitl Salhab in Nice in 1988.
D3979 makes plain that both El Khalil and Salhabbeansubjected to “garde a
vue” from the 12th through to the 15th of MarchGarde a vue” (GAV) is the
investigative detention and questioning of suspdotsup to six days in
terrorism cases. D3979 further specifies that was “garde a vue” in relation
to terrorist threats. GAV is often “hostile”, “caéve” and “aggressive”. D3933

— D3951 demonstrates that El Khalil was subjecteiéth interrogations by three
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different police officers for 19 % hours over falays, day and night. D3916 -
D3928 is the police record of interrogations oftaéal March 12 — 14, 1988 in
Nice and is cogent evidence that Salhab was irgateadl four times for a total of
nine hours and twenty minutes over three days,asaynight, by two different

police officers. The chart below represents theriogations set out in the
Requesting State’s own documents. The notion hbfntary witness statements

is belied by such “garde a vue” detention and moggtion.

Application Record, Tab 4, D3979/1; D3933-51; D@91
28

The Investigation and Prosecution of Terroristg@ass in

Youssel EL-KHALIL

France, supra, at pp. 8, 24-25

Date: Time Interrogator D Doc #

March 1988

12— 13" 23:00 — 02:00 | DESPRAT Alain | D 3933 (4p)
(3h)

13" 14:20 — 17:20 | ABERGEL David | D 3937 (2p)
22:00 — 23:30 | DESPRAT Alain | D 3939 (2p)

14" 01:30 — 02:30 | DESPRAT Alain | D 3944 (2p)
08:00 — 09:00 | CORNET Fabrice| D 3945
09:00 — 10:40 | CORNET Fabrice| D 3945
13:40 — 14:30 | DESPRAT Alain | D 3947 (2p)
16:45 — 17:15 | DESPRAT Alain | D 3948

14" — 18" 20:30 — 00:30 | ABERGEL, David | D 3949 (2p)

15" 01:45 - 04:20 | ABERGEL David | D 3950 (3p)
11:00 — 11:45 | DESPRAT Alain | D 3951
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Sana EI-KHALIL (Sana SALHAB)

D series Date: March | Time Interrogator
1988

D3916 (4 p.) | 12" —13" 22:30 — 03:00 BLANCHET, J.M.
(4h & 30m)

D3919 (2 p.) | 13" 10:30 — 12:50| BLANCHET, J.M.
(2h & 20m)

D3920 (6 p.) | 13" 17:15-19:15 BETIRAC, H.
(2 hours)

D3928 14" 15:00 — 15:30) BLANCHET, J.M.
(30 minutes)

(d) The Record (p. 68) asserts that El Khalil wésrener member of the PFLP-SO:

“She [Copty] invoked the said amendment for all geotographs showing

former members of PFLP-SO, including that of YouEéfKhalil” (emphasis

added). This pejorative characterization of El i{ha not founded on any
evidence whatsoever and is flatly contradicted 398 to D3951, the cited
documentary authority for the Record’s assertioouabEl Khalil. In his

interrogations, El Khalil makes plain that while teas, during university, a
“sympathizer” with PFLP (not PFLP-SO — a very diffet group), he was never
a member and never took an active role for PFLURJoh’t belong to the PFLP
or the PSP,” ... (the Progressive Socialist Partyeifanon). Gratuitously (and
falsely) characterizing El Khalil as PFLP-SO is d@@img to Hassan Diab
because they were university friends and associabesan intelligence-based

case, guilt by association is a useful tool.
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Application Record, Tab 4, D3933-51
Application Record, Tab 3, p. 68
The Record (p. 60) asserts that the 1988 Nit&rogations of El Khalil and

Salhab “centred on Hassan Diahd other individuals of that type” (emphasis

added). This is clearly untrue as the Internatidmdters Rogatory set out in
Appendix B to the Requesting State’s November DP82ex parteApplication
and as D3933 — D3951 cogently prove. The Lettergaory state that in the
1988 threats case Hassan Diab’s name “appearedeielly (emphasis
added). The El Khalil interrogations set out indB3 to D3951 make plain that
Hassan Diab’s name only came up because it wasobmeany (the “A’s”
through the “Z’s”) that appeared in El Khalil's adds book, and because they
had worked together at the Bank of Lebanon. TI&818terrogations were in
no way “centred on Hassan Diab” and this is a clead important
misrepresentation, calculated to paint Hassan Bsad®d major prior suspect. The
pejorative addition of the words certified “and ethndividuals of that type” is
calculated to paint Hassan Diab with the same basskthe PFLP-SO leaders
named in the 1988 El Khalil interrogations. Tlaseither grossly negligent or
deliberate misrepresentation. There is no evidenticonnection between
Hassan Diab and the PFLP-SO or its leaders.

Application Record, Tab 1, Appendix B

Application Record, Tab 4, D3933-3951

The Record asserts (p. 72) that “in Hassan Diab®e¢ Youcef ElI Khalil

included, were several persons of the dissidenited by Salim Abu Salem,
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i.e. the PFLP-SO” (emphasis added). This is detnaloly false: there is no
evidence whatsoever that a single person “in HaBsalo's circle” was a PFLP-
SO member. There is not only no evidence that ¥b&t Khalil was such a
member, the only evidence (D3933 — D3951) is tlatvsn’t even a member
of the non-dissident PFLP, let alone the dissidr¥itP-SO.
Application Record, Tab 4, D3933-3951

The successive misrepresentations about theenaf the El Khalil/Salhab 1988
extended interrogations coupled with the explicinda prejudicial
misrepresentations that El Khalil was a former PFBO member (contrary to
the evidence), that the interrogations were “cehtre Hassan Diab”, and that
“several” persons in “Hassan Diab’s circle” wereLPFSO are yet a further
continuation of the abusive pattern of prejudicsgrious misrepresentation
throughout the certified Record of the Case, justg a stay for abuse of

process. Misrepresentation abounds throughouRi®rd.

itional Mi r tation mission:

Additional significant omissions from the céeil Record compound and
exacerbate the seriously abusive pattern of miesgmtations set out above.
These omissions, like those particularized abovédgury” evidence
inconveniently adverse to the interest of the Reting State and contribute to
the pervasive nature of the abuse in this case.

The Record of the Case (pp. 32, 42) expli@sdgerts that in 1980, shortly after

the bomb blast (i.e. 30 years ago), the RequeSitate obtained “one useable
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palm print” from the “inner side of the window dfe right rear door” of the car
France alleges was used to store the Copernic @xp(g8). Fingerprints, unlike
unsourced intelligence, unlike handwriting opini@rge objectively verifiable
scientific evidence. This “useable palm print"tierefore important evidence
directly connected to the Copernic bombing. kteasonably inconceivable that
the Requesting State did not compare this print wie fingerprints and palm
print of Hassan Diab, the man they have targetetth wwccusation and an
extradition request. It is reasonably inconceigatilat the Requesting State
does not know the results of that comparisons teasonably inconceivable that
Hassan Diab is connected to that crucial printtlier Record would surely have
included any inculpatory comparison result. Thejlsting State knows the
result of the print comparison, knows that the pphmt on the bombing storage
car is not Hassan Diab’s yet significantly omitsatthmportant scientific
evidence because it is adverse to its case anadexdn request.

Application Record, Tab 3, pp. 32 & 42
In fact, Appendix 11 to the Record of the Case aéséhat the prints of Hassan
Diab were forwarded by U.S. Immigration authoritie2007 to the Requesting
State (a year before the Record was certified).

Application Record, Tab 3, p. 54 and Appendix 11
Even more telling is the RCMP Disclosed Taslpéte on Project 2007-5009
dated November 21, 2008 (almost three weeks béfier®ecord was certified).
This Report is cogent evidence that the palm pifietd from the bombing car is

not Hassan Diab’s and that the Requesting Statekiits. The Report reads:
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“On 2008-11-21 at 14:30 hrs. Cpl. Abdula Essalenssd a fax
and a fax transmission confirmation form from S/&yane
Gagnon which she had received from CROPS office.

The fax is from Insp. Mellon to Sgt Harker of HQrlhis fax
requests that HQ communicate 4 points to the DCRI.

'-I:He second point is that the palm prints that waken from
Diab did not match those provided to the RCMP by BST
(DCRI)” (emphasis added).

Application Record, Tab 7, RCMP Disclosed TR&port
The Record of the Case certified December DD82and the Supplemental
Record certified May 30, 2010, both omit mentiontlw important evidence.
Highly relevant, material evidence (scientific eatide) is “buried”, abusively,
as inTollman TarantinoandThomlison
In addition, during the Canadian extradition pratiegs (in November, 2009),
the learned extradition Judge receivedearparterequest from the Requesting
State for an order requiring Hassan Diab to providistal fingerprints” to be
compared with the print left on the statement ofelfander Panadriyu”, the
shoplifter at the INNO store in Paris who gave ateshent to Paris police
September 27, 1980 (pp. 27 — 29 Record). An uniitkshdistal fingerprint had
been found on the page of the statement where &ider Panadriyu” had
affixed his signature. This is crucially importdrgcause the Requesting State
alleges that the “INNO Alexander Panadriyu” is tlsame “Alexander
Panadriyu” who purchased the motorcycle and whetetea room at the Hotel
Celtic. A legitimate positive comparison of thestdi fingerprint on the
Panadriyu statement with the fingerprint of Has®aab would scientifically

connect the latter to the three Alexander Panadrignd the crime, creating a
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prima faciecase for extradition. The Requesting State eitlylivegarded this
comparison evidence as important to obtain. IndbedRequesting Stateéx
parte Application asserts that “Information Will Be Obtad” from this distal
fingerprint comparison and that will be “in the begerest of the administration
of justice”. Such information about the results thie distal fingerprint
comparison between Hassan Diab and the unidentifiedal print on
“Alexander Panadriyu’s” signature page was obvipushportant. It is
reasonably inconceivable that the Requesting StAseing come to the
Canadian courtex parte seeking this important information, has not ddme
comparison that was the purpose of the order madehd extradition Judge.
The Requesting State told the Canadian court thatwhy the distal fingerprint
of Hassan Diab was sought — to be compared withptimt on the Panadriyu
statement. The only reasonable conclusion is that distal fingerprint
comparison with Hassan Diab was negative, thatptivet on the Panadriyu
statement is not his. This is objective, scientdvidence helpful to Hassan
Diab and not helpful to the interest of the RegugsState. The Requesting
State, having come to the Superior Court for thief, has failed to report back
the result of the comparison and failed to inclid¢he certified Supplemental
Record any information about the comparison. Oagain, the pattern of
“burying” evidence unhelpful to the Requesting 8tigtrevealed, even evidence
the Requesting State said to this Honourable Gowds important to obtain.

Application Record, Tab 8, Distal Fingerpriek parte
Application, November 20, 2009

Application Record, Tab 3, pp. 27-29
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The Requesting State has had sketches donerpingpto represent a composite
picture of the motorcycle purchaser, the INNO slitgpland the car renter. The
motorcycle purchaser and shoplifter presented thbms as Alexander
Panadriyu, but so did the man who registered aHthtel Celtic. Sketches were
prepared of key men but not of the hotel registthat the Requesting State says
is the same Alexander Panadriyu who bought the moytte and shoplifted the
pliers. This is an important omission where rad@is purported to be placed on
composite sketches. The only reasonable explan&diothis omission is that a
sketch of a 40 — 45 year old man of medium builthvehort brown hair, no
glasses and no moustache would not match thatvefyathin 25 —30 year old
with long blond hair and a thin moustache that wanound his mouth to his
chin. Such a visual distinction of the “Alexand@anadriyu’s” would not be
helpful to the assertion of the Requesting Stase they were all one and the
same man. That there would have been such a grdjgtinction is proved by
the evidence of Calabri, the prostitute, who viewddcomposite sketches and
excludedthe “Panadriyu” sketches (the motorcycle buyed ahoplifter) as
being the man at the hotel (p. 34 Record): onéyNathias (car renter) sketch
bore a resemblance but even with that she notéereliices. The Requesting
State has thus conveniently omitted to have a Bketepared of the important
hotel occupant, yet purports to rely on sketchestae common identity of all
three “Panadriyu’s”.

Application Record, Tab 3, pp. 20 — 21; 23, 34
Appendices 5, 6, 7
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The Supplemental Record (SROC) certified May Z110, (pp. 8 — 9) purports
to recount an identification procedure of sortsvimch Philippe Gruselle of the
INNO store was asked to view a “photo album of 5®tpgraphs” in which
there were “33 photographs of 18 different men”.ineN of the 33 male
photographs (over 25 percent of the photos) wet¢agsan Diab. Canadian law
requires details of purported identification prosexs to assess whether any
evidentiary value whatsoever will attach to thegass (i.e. whether it was a fair
identification test). Additionally, the Requestii®iate has a duty to provide
sufficient detail in the certified Record (and Appe&es) to enable the
extradition judge to perform his/her important gidl function of assessing
whether the proferred material is “demonstrablyeablbe used” by a Canadian
jury to convict (the test for sufficiency). The @flemental Record asserts that
“all of the above-mentioned photographs comprisepekix Il of this
supplemental summary evidence”. In fact Appendligohtains only 10 of the
53 photos on the photo board shown to Mr. Grus#ile,9 Hassan Diab photos
and a female photo. The other 43 “comparator” phaif this identification
procedure are omitted, conspicuously. On June2@%0, counsel for Hassan
Diab sought from the agent for the Requesting Stedull photo board. The
agent (AG Canada) replied the same day that “yewnat entitled to disclosure
of this material.” Disclosure between the partgedifferent from disclosure in
the certified Record. The issue is not at thisypabout disclosure between the

parties. It is about a continuing pattern of omoissof material evidence from
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the Record and Supplemental Record in violatiorthef duties identified in
Thomlison Taranting Tollman andAlmrie.
Application Record, Tab 10, June 25, 2010, Corredpace
Application Record, Tab 9, SROC pp. 8 — 9; Ampir II
U.S. v. Ferrassupra, at paras 25, 58
U.S. v Hislop [2008] B.C.J. No. 504t paras 14, 15, 58, 59

U.S. v. Walkef2008] B.C.J. No. 349 at paras 1, 2, 4, 21, 22, 27,
30

U.S. v. Yang2001), 56 O.R. (3d) 52
These are, individually and cumulatively, siggant additional omissions from
the certified Record that compound and exacerblage abusive pattern of
misrepresentation that permeates the Record icabe at bar. They represent
omission of material scientific identification eeiace results that prove that, of
all the people in the world who left the print ihet bombing car and on
“Alexander Panadriyu’s” police statement, it wast ndassan Diab. This
relevant and material evidence, helpful to Hass&b ut not helpful to the
Requesting State, has been edited out or “buriearitfrary to the “full, frank
and fair” picture thatThomlisonrequires. Additional relevant identification
evidence has been omitted from this Record, a Reit@t expressly relies on
sketches, alleged common identify and a purporteshtification procedure.
Through negligence (lack of due diligence) or degimganipulation), the Record
evinces a pattern markedly lacking in the candemahded of a Requesting

State.
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Argument:

The unanimous decision of the Supreme Courtb@ér, J.) in Cobb states that
“The Requesting State is a party to judicial pralbegs before a Canadian court
and is subject to the application of rules and idiesethat serve to control the
conduct of parties who turn to the courts for dasice.” The Extradition Act is
the clearest Canadian rule governing extraditiooc@edings in this country.
Section 33 of the Act mandates (“must include”)ttbiee Record include a
summary of “evidence”. Argument of the prosecuipinvestigator, or his or
her opinion, or editorial comment, is not “evidehead must not form part of
the certified Record.

U.S. v. Cobpsupra, para 35

Extradition Act 1999, c. 18, s. 33

U.S. v. Walkersupra, para 17
Even apart from the explicit mandate of Parkaithat the Record of the Case
contain only an “evidence” summary, there is a souationale for it being
improper to attempt to include argument and prosei@h advocacy or opinion
in the certified Record. As set out in Tarantinere certification now affords
the “evidence” so certified “a broad and powerftdgumption of accuracy.” As
the unanimous Supreme Court ferras noted: “The current Act grounds
threshold reliability in ... certification by the reesting state ...”. IrFerras
the Court made clear that it was talking about .e trequirement” that ...
“evidence” be “put before the extradition judge”. In other words, sheer

certification leads to a presumption that the “ewvice” so certified has threshold
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reliability.  Certification cannot make, and is nottended to make, the
certifying official’s “argument” or opinion or sukissions reliable or admissible.
U.K. v. Taranting supra, para 37
U.S. v. Ferrassupra, para 29

The exceptional Record of the Case herein tsonty “replete” with multiple
serious misrepresentations, is not only foundedrsourced, uncircumstanced,
anonymous intelligence (untestable and so “unaebdgstin Canadian criminal
proceedings), it is also improperly blighted by thelusion, from beginning to
end, of sheer abusive, self-serving argument of itheestigator (the juge
d’instruction, Mr. Trevidic) who also happens to thee certifying authority.
Following the index and formal certification, theed¢®drd begins with an
“Evidence Summary” page (p. 5) that sets out imbstéwat “French judicial
authorities concludédhat the PFLP-SO and Hassan Diab did it. Itislevant
what French authorities have “concluded”; itredevant whether the certified
“evidence” is misrepresented or not, and whethemnakes out a sufficient case
for extradition committal or not. This page of amgent also claims
(incorrectly) that “the nature and precise origifh tbe evidence described”
would be disclosed. All of the intelligence at theart of this case remains
unsourced and uncircumstanced — its “precise drigia mystery. More to the
point, page 5 is almost entirely (apart from theeripg sentence in each
paragraph) inadmissible argument deliberately agligently included in the
certified Record to advance the case for the RegeState.

Application Record, Tab 3, p. 5
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The offensive pattern of lacing the Record wgtiatuitous, improper and self-
serving argument of the investigator may be segrages 43, 46, 52, 53, 54, 60,
61, 62, 63, 64-65, 67-68, 68-69, 70, 71-72 and Admes 17 and 18 of the
Record. This is not a case of an isolated arguatigatremark in an otherwise
unblemished Record. Rather, it is a case of inassible and offensively self-
serving argument permeating a Record already eeplh the serious abuses of
multiple significant misrepresentations and “unatable” material. The
argument commences at page 5 of the Record withasisertion of French
“conclusions” of responsibility and ends in thedliriull two pages (pp. 71-72)
of the Record with Mr. Trevidic’s “corroboration’rgument (or submissions).
In between, argument is self-servingly advancedeawgdly, as if it was
evidence, asserting, for example, “suppositionguabvhat the Ben Mohammed
detention in Rome might have meant for “two attadkst were “planned” in
Europe; arguing (falsely) that El Khalil had failéal “clear” Hassan Diab or
“exculpate” him; arguing the police opinion of tipeirported “resemblance”
between Hassan Diab and selected composite sketuiivencing (improperly)
a case that Heather Winne’s view (not supportedhey American court) of
fraudulent marriage (he “had married her and hafthill with her in order to
obtain the green card”) was somehow relevant toctse; arguing at length
“necessary implications” of Hassan Diab’s statenwhis lost passport and
what Mr. Trevidic argued was “generally” done bypk who lose passports.
None of this is “evidence” as s. 33(1) mandatesee$ argument appears and re-

appears throughout the Record, intermixed with iplelt serious
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misrepresentations and with unsourced intelligancereate a toxic Record of
abuse heaped on abuse, the clearest case of abliusgfor a stay.
Application Record, Tab 3, pp. 5, 43, 46, 52, 5

54, 60, 63, 64-65, 67-68, 68-69, 70, 71-72,
Appendices 17 & 18

42.  Unacceptable M aterial:
€) As set out above (para 27), this Record istéahitogether at its heart with

unsourced, uncircumstanced, anonymous, untestaitidligence. This is
material that could never be, to quote the Chiektidea of Canada,
“demonstrably able to be used by a reasonable gpsomstructed jury to reach
a verdict of guilty”. It is material identified ifrochymby the Supreme Court
as “unacceptable”. This is the same view takethénU.K., and by the Eminent
Jurists’ Panel. That the Record of the Case etelys combines such
unacceptable material at its core with multipleges misrepresentations and
self-serving argument improperly posing as “evi@gnconstitutes a manifest
abuse of Canadian extradition process and the foedtl requirement of a fair
extradition hearing. There has never in Canada beRRecord of the Case like
this, nor one so abusive.

U.S. v. Ferrassupra, para 46

R. v. Trochymsupra, para 55

The Investigation and Prosecution of Terrorist otpin
France (U.K.), supra, pp. 3-5, 18, 31-34, 38-44

Terrorist Investigations and the French Examining
Magistrates System (U.K.), supra, pp. 9 — 11

Counter-Terrorism Policy and Human Rights (U.K.),
supra, pp. 3-4, 88, 127
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Report of the Eminent Jurists Panel, supra, pp8385,
88-89, 157, 161, 162, 166

Abdelrazik v. Canad42009] F.C. 580 at paras 25, 53,
153, 155

Charkaoui v. Canadg007] S.C.J. No. 9 at paras 65, 139
If ever there was a question about proper sogrof this “unacceptable”
intelligence, that question is conclusively answldrethe Letters Rogatory from
Mr. Trevidic’s Legal Office. Appendix B to the Adfavit of Cpl. Tran in
support of the Requesting State’s November 12, 280%arteApplication to
the Ontario Superior Court is International LettB@gatory additional material
co-authored by Mr. Trevidic and two other Frencliges. They write in
paragraph 13 that the “DST may, when it believebawee sufficiently reliable
information, to prepare a report that can be usedudicial proceedings.
Nevertheless, as for reasons of confidentiality aecurity of the sources, the

Examining magistrate and different parties to theceedings have not to know

the origin of the information..” (emphasis added). The intelligence sources

remain unknown and anonymous, just as the intelige itself is
uncircumstanced (what were the circumstances of pgtaguction of this
“information”?; was torture or mistreatment involi#& is it sheer opinion of an
anonymous analyst?). Even the French Judges dkntw. The
“unacceptability” of this material at the heart @anadian extradition
proceedings protected I3harter guarantees of fundamental justice, is manifest.

Application Record, Tab 1, Appendix B, para 13
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On the gravely troubling issue of whether torturgyrhave been involved in the
production of unsourced, uncircumstanced intelligerHuman Rights Watch,
the respected international organization, on Matdh 2010, submitted its
concerns about French use of intelligence as wat evidence to the U.N.
Committee Against Torture: “Human Rights Watchcacerned that French
criminal procedures in terrorism cases lack sudfitisafeguards to ensure that
evidence obtained under torture or prohibitedréhtment is not used at any
stage of proceedings in France. Intelligence nateincluding information
coming from third countries with poor records ortuee, is often at the heaot
terrorism investigations. Our research indicales there is insufficient judicial
verification of intelligence material in terrorisimvestigations” (emphasis
added). Exactly such information is “at the heaftthis Record of the Case.
As Human Rights Watch rightly states, the “Convamtagainst Torture” (CAT)
is the “clearest and most detailed expression efitternational community’s
repudiation of such inhumane acts.” Internatidaal is “unequivocal: torture
and ill-treatment are prohibited absolutely, insaflations and at all times, and
can never be justified.” There is no reasonabkurasce torture was not
involved in the production of the “unacceptableteitigence replete throughout
this Record of the Case.

Human Rights Watch Concerns and Recommendations on

France (Submitted to the U.N. Committee Against

Torture) March 11, 2010, p. 6

“No Questions Asked” Intelligence Cooperation with

Countries that Torture
Human Rights Watch, June, 2010, p. 5



(d)

(€)

(f)

87

The Appendix B Letters Rogatory co-authored by Wievidic state that the
intelligence that was received pre-1999 (before dhegedly “very specific”
intelligence) constituted “shreds of informatiohiat “were however very vague
and absolutely unusable...”. Although “very vaguatidabsolutely unusable”,
this intelligence remains at the heart of this Recbootstrapping itself with the
1999 intelligence (falsely asserting fake-passpwrsnter France). Material
even the Requesting State admits is “absolutelpainle” is nevertheless “used”
in this offensive Record.

Application Record, Tab 1, Appendix B, para 9
The unacceptable intelligence is not isolated arfioed in the Record. Rather,
it is spread throughout, anchored in the “Palestiriiead” section of the Record
(pp. 36-43) but permeating also the Ben Mohammetemah (pp. 44, 48-49),
the Souhaila Sayeh “information” (pp. 50, 52), fkwerp “suppositions” (pp.
52-53), the passport evidence (pp. 48, 64, 71)Fdien Faour assertions (pp. 65
— 66) and most of the Record’s assertions abousateBiab (pp. 37, 41, 42, 43,
53, 60).

Application Record, Tab 3, pp. 36-44, 48-49, 50,532
64-66, 71

This unacceptable material is replete throughoatRlecord and combines with
multiple seriously abusive misrepresentations aiitth wnproper argument to
form the clearest case for a stay as an abuse amfegs and violation of

fundamental justice.
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writing: A Check History:

The agent for the Requesting State, the Atioeneral of Canada, has argued
that it is at liberty to withdraw material unilagdlly from the Record and thereby
render defence evidence (of its manifest unreligpilnadmissible. That does
not, however, mean that on an application to stsell on the conduct of the
Requesting State, the history of Requesting Stgertions about the withdrawn
material may not be referenced to demonstrate ancing pattern of conduct.
The Record of the Case (pp. 55-56, Appendi&@sarid 13) explicitly asserted
that it was “preferable” to obtain “two analyse&father than carrying out a
single analysis ...”. The Record claimed that “thealgy of experts” had been
ensured. The Record stated that “specimens of [Higssan Diab’s]
‘spontaneous handwriting” had been obtained aneemito two “quality”
experts who opined, respectively, that Hassan Dietnl probably and
conclusively printed the hotel registration cardlChis handwriting opinion
evidence was certified and offered as reliable fidetember 11, 2008, until
May, 2010, when it was withdrawn entirely in thedaof admissible defence
evidence detailing the “appalling” unreliability die French opinion evidence.
In its place (and at the last minute, causing thikapse of the scheduled June
extradition hearing) was substituted a single apirof a third French “expert”,
now offered as reliable just as were the two presgars. There was no
obligation on the Requesting State to withdrawfitst two opinions — the third
opinion could have been offered as a supplemetiteexisting opinions. The

complete withdrawal of the opinion evidence of tingt two “experts” can only
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be interpreted reasonably as an acknowledgemenhdyRequesting State of
manifest unreliability of opinion evidence it haffeved as reliable for a year
and a half.

Application Record, Tab 3, pp. 55-56; Appendices
12 & 13

In particular, the Requesting State was dicect®re than once by the learned
extradition judge to “report” to the court whaintended to do in the face of the
body of defence expert evidence and with a lengtktyadition hearing set for
June, 2010. For months the Requesting State faledport as directed, even
though it knew it had occasioned a new report taubeertaken. Just as the
Requesting State failed to be “duly diligent” abthe proffered reliability of the
first two reports (and the specimens carelesslertss to have come from
Hassan Diab), the Requesting State failed to bé&/“diligent’ in responding in

a frank and timely way to the court’s orders thdteport” to the court. While
not itself constituting an abuse of process, tbisdeict of the Requesting State —
the “failure” to advise the court in a timely was directed, of the possibility of
new handwriting opinion evidence — caused “a degreéustration” in the
extradition judge. Clearly the Requesting Statd hat cooperated with the
express direction of the court. Its conduct causesl second collapse of
scheduled (and lengthy) extradition proceedingsis Ts consistent with and
part of the pattern of conduct set out in detaiparagraphs 28 through 42, a
pattern of repeated serious misrepresentationhefuse of “unacceptable”
material at the heart of the case, of reliance elfiserving and impermissible

argument instead of mandated “evidence”, a patteat breaches judicially
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recognized duties on a Requesting State and thegsents a complete failure of
due diligence at best and offensive manipulatiorthat worst, a pattern that
manifests the clearest case for a stay.

France v. Diabsupra, para 15

44, Conclusion: Relief Sought

(@)

Hassan Diab applies to this Honourable Courtfstay of proceedings owing to
serious, multiple and flagrant breaches of funddaiejustice and abuses of
process. The remedy sought is directly conneadtd breaches/abuses, to their
seriousness and multiplicity, to their compromisanépir extradition hearing and
to their constituting an assault on the integrityttee court’'s extradition process.
The multiple cumulative breaches and abuses viothtse principles of
fundamental justice underlying the community’s seo$ fair play and decency
and disentitle the Requesting State from pursuxticadition based on the abusive
Record.

U.K. v. Taranting supra, at paras 34-59

U.S. v. Tollmansupra, at paras 1-13, 18-21, 84, 145, 149

U.S. v. Cobpsupra, at paras 10, 12-14, 22-39, 43-52

U.S. v. Shulmarsupra, at paras 2, 8, 33, 45-46, 50, 61

U.S. v. Ferrassupra, at paras 12-14, 41, 60

R. v. Youngsupra, at paras 88, 93, 100

R. v. Jewittsupra, at paras 25, 56

R. v. Keyowskisupra, at para 3
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R. v. Conwaysupra, at paras 7-11
R. v. O’'Connoysupra, at paras 58-71, 73, 78

This is an exceptional case in which the Readrthe Case is quite unlike any
previously seen in Canadian extradition jurisprugen Founded on unsourced,
uncircumstanced intelligence and replete  with rpldti material
misrepresentations we well as improper and selfisgrargument, the Record is
an affront to the duties, recognized repeatedlyClayadian judges, of “fairness
and good faith”, of “utmost diligence and care” &mrcuracy, of not “misleading”
and/or “burying” relevant information, of “full, &k and fair” presentation of the
evidence. The Record certified by the RequestiageSnakes a mockery of the
“foundation document” status th&xtradition Act confers on it and the
presumption of threshold reliability — based orstrand good faith — accorded it.
Cogent evidence emanating directly from the Redqugsitate itself proves that
this trust and good faith is misplaced in respédhis Record. It should be “the
fibore with which the safety net of assurances” @satcuracy and availability
is woven”. Instead it is a frayed quilt of misrepentations, inaccuracies,
omissions, “buried” facts, unacceptable intelligerand improper, self-serving
argument that strikes at the heart of the integotythe Canadian “certified
Record” extradition process and the critical goaithf on which it crucially
depends to work as intended. “One of the most rtapb fundamental purposes
of extradition proceedings” is “the protection difetliberty of the individual”.
That liberty, and its protection, are here at therayp of a fatally flawed,

misrepresentative, manifestly unfair Record.
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U.S. v. Thomlisgrsupra, at paras 18-21, 28-32

U.K. v. Tarantinpsupra, at paras 34-42

U.S. v. Tollmarsupra, at paras 10, 140

Re Almreisupra, at paras 480, 500-502
This is the clearest case for a stay. Merésext of parts of the Record will not
suffice because so very much of the Record isddintThis is not a case like
Thomlisonwhere the isolated evidence of one witness only m&represented.
This is not even a case liKearantino (where a stay was ordered) based on “two
examples of serious misinformation” in the Recofdhe Case. The significant
misrepresentations in the case at bar are far mangerous than in any of the
decided cases and they are not isolated to affelgt @ane witness or matter.
Rather, the misrepresentations are, to use JuRibsenberg’s word, “replete”
throughout the Record, affecting many highly maleareas and witnesses:

* the misrepresentations affect the ‘false-passieenter-France’
claims essential to the entire offenmo@dus operandasserted by
the Record;

» they affect directly the passport evidence (Spasiamps) offered
as “corroboration” and the evidence (and “suppossi)
concerning Ben Mohammed,;

» they affect starkly the assertions about Antwerpaasmilar fact
“analogy”;

» they directly reflect on Record claims about Solzh&ayeh;
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they directly affect the highly relevant train tedassertion to and
from Spain;
they directly impact the Record’s claims that HasBéab was in
1999 already known as a PFLP-SO terrorist;
they contradict assertions in the Record aboutkene revealed
name of the motorcycle buyer/bomber, and his actioe)p
they infect the Record’s representation of the Na@apty hearing
in the U.S. and her purported connection to a Fasfio;
they directly affect the Record’s claim of an Oapl8, 1981,
Lebanese passport stamp;
they repeatedly taint the Record’s representatioth® El Khalil
material;
they affect scientific evidence (important fingenprtest results)
and purported identification evidence (no photoagreno sketch
of the hotel registrant).

U.S. v. Thomlisgrsupra, at paras 21, 31-32

U.K. v. Taranting supra, at paras 47-59

U.S. v. Tollmansupra, at paras 10, 140, 145, 149

In addition, these multiple material misrepréadions are compounded by
extensive resort to unsourced, uncircumstancedacteptable” intelligence and
to impermissible sheer argument/submissions by cértifying official. The

intelligence and argument are, like the many seriousrepresentations, also

“replete” throughout the Record. The patient hesanot be saved by surgical
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amputation. The abuses are so many and run sdydbepugh the Record that a
stay is the only appropriate remedy. The breaohdise good faith, fairness and
candour duties are so profound and repeated, tn@ylatively constitute such a
pattern, as to represent a complete failure of diligence at least or abusive
manipulation at worst. In either case, the remuldn unfair Record, an unfair
extradition hearing, an affront to the integrity Ganadian extradition process,
serious prejudice to the Court’s ability to condagtist and meaningful committal
inquiry as directed biferras the disentitlement of the Requesting State tp oal

this abusive Record to pursue extradition and @v@ad of liberty of a Canadian
citizen. This Honourable Court is fully and unqu@sably empowered to order a
stay to prevent these serious abuses and to ptbeategrity of the Court and

its process, and this is the clearest case in whbiclo so.

All of which is respectfully submitted.
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